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ACCOUNTING METHODS 


Accrual Method—TV-Tube Warranties—Deferral of Income for 
Future Expense.—Accrual basis corporation, which sold TV-tube 
warranty contracts to take effect on expiration of manufacturer’s 
warranty and having various expiration dates, could not defer reporting 
prepayments as income in taxable years by (1) excluding from gross sales 
for fiscal 1968 and 1969 additions to reserve for estimated future costs to 
be incurred in performance of contracts and (2) also increasing cost of 
goods sold by additions to reserve for similar estimated future costs for 
1969, since income is taxable in year received and amounts received were 
in nature of payments for insurance and not for services or sale of goods 
within reg. 1.451-5(a)(1)(i). Standard Television Tube Corp 


Change of—Commissioner’s Retroactive Consent—Requisite 
Authority.—Commissioner could permit electing small business 
corporation to retroactively change from completed-contract method of 
accounting for taxable year to percentage-of-completion method by 
subsequent filing of amended return for that year, since latter method 
more clearly reflected income and authority to do so logically follows 
from Commissioner’s broad discretion under sec. 446(e) to determine 
whether to permit change in accounting method. Ronnie L. Barber __~ 


Duck Grower/Processor—Qualification as Farmer—Cash vs. 
Accrual Method.—Contrary to Commissioner’s contention under sec. 
471 that cash method of accounting did not clearly reflect income because 
it failed to take substantial inventories into account, on facts, petitioner 
corporation, which grew approximately 10% of ducks it slaughtered and 
processed and obtained balance from growers by supplying them with 1- 
day-old ducklings which it picked up at age of 7 weeks, was farmer within 
meaning of regs. and case law and was therefore entitled to use cash 
method since it (1) participated to significant degree in growing process 
by retaining title to all ducks, feed, and medication supplied by it to 
growers and by exercising substantial supervision and control over 
growing process and (2) bore substantial risk of loss from growing process. 
Maple Leaf Farms, Inc 


Rental Loss—Fixed Right to Indemnification—Accrual 
Requirement.—Where petitioner corporation X leased property to Sears 
Roebuck, and in 1968 X’s 90% shareholder A entered into agreements 
with B to build enclosed shopping mall on their property and formed for 
that purpose corporation Y which, to induce Sears to move to mall, 
agreed to indemnify X for any loss of rental under Sears lease, subject to 
Y’s receiving sufficient cash flow to meet other obligations, Court deter- 
mined X was required under sec. 451(a) to accrue as income in 1970 and 
1971 rental loss for which it received no payments, since, on evidence 
showing that A acted on behalf of X and that X ratified substitution of Y 
as primary obligor, X had fixed right of indemnification which was not 
precluded by Y’s deficit cash flow or priority payments. Marmont Plaza, 


ADDITIONS TO TAX 


See GIFTS, TRANSFEREES, and UNITED STATES TAX 
COURT. 
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ALIMONY 


Payments to W Under Support Order—Continued After 
Divorce—State Law.—Petitioner H’s payments to W under New York 
Family Court order, which fixed no amount for support of daughter, made 
before divorce granted for W’s misconduct were alimony includable in 
W’s income under sec. 71 and deductible by H under sec. 215, but pay- 
ments after divorce decree, which under State law terminated W’s rights 
and superseded and nullified support order, were made to W as conduit for 
payments from H to daughter and were neither includable in W’s income 
nor deductible by H as alimony. Jeanne S. Knobler, distinguished. 
Ppenpen werent 2 ee 


AMORTIZATION 
See INSURANCE COMPANIES. 


BAD DEBTS 


Attorney’s Advances to Client—Existence of Debt—Burden of 
Proof.—Petitioner’s claimed bad debt deduction was denied by Court 
absent note attesting to over $7,000 alleged advancement by attorney to 
client in difficult financial straits, since inconclusive and contradictory 
testimony failed to overcome petitioner’s burden of proof that such debt 
ever existed: Gordon I. Myie.. 2 2 eo ee 


Corporate Advances to Subsidiary—Deductibility as Partially 
Worthless—Failure of Proof.—Commissioner’s disallowance of 
$193,419 deduction claimed by petitioner corporation as_ partially 
worthless bad debt under sec. 166(a)(2) on its account receivable from its 
Canadian subsidiary was upheld as not “plainly arbitrary or 
unreasonable,” since petitioner failed to establish with “reasonable 
certainty” what part, if any, of account was worthless at end of taxable 
year, considering that, in estimating subsidiary’s assets, petitioner relied 
solely on balance sheet book value figures and consistent yearly losses, 
evidence did not show that liquidation of subsidiary was ever con- 
templated or occurred, and evidence did not permit Court to make finding 
in petitioner’s favor as to subsidiary’s value as going concern which was 
essential to petitioner’s case in light of its guarantee of subsidiary’s 
obligations under long-term lease and its continued promotion of 
subsidiary’s operations. Sika Chemical Corp____~~.—-.--------- 

Reserve Additions—Accounts Receivable—Partial Disallow- 
ance.—Commissioner did not abuse his discretion by disallowing portion 
of X corporation’s deduction of addition to its bad debt reserve for 
accounts receivable for 1965, in basing his determination on average of 
taxable year and preceding 5 years, X having failed to show that con- 
ditions existing at end of 1965 would cause collection to be less likely than 
in prior years and considering that collectibility was probably more likely 
at end of 1965 than in some of years considered because new management 
had been infused into X. Thor Power Tool Co_____-____-------- 


Reserve Additions—Bank Trustee’s Advances for Trusts—Loan 
Base inclusions.—Where petitioner bank in administering trusts made 
payments in bank officers’ discretion on behalf of trusts which exceeded 
balance in account to be charged, obtained excess funds from its com- 
mercial loan department, and carried such amounts as receivables in 
account called trust department advances, contrary to Commissioner’s 
contentions, Court determined (1) advances entailed element of risk 
necessary to qualify as loans to trusts, since, although losses were 
minimal, bank advanced funds without having under its control cash 
items or balances which could immediately be applied to reduce amount 
of indebtedness, and (2) being loans, under case law and rev. ruls., out- 
standing balance in advance account was properly includable in loan base 
on which petitioner computed annual additions to its reserve for bad 
debts under uniform reserve ratio method under sec. 166(c). First 
National bank OF Cieaeo.. .- = Se ae 
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BAD DEBTS—continued 

Unpaid Wages—Not Reported as Income—Availability of Tax 
Credit on Wage Claim Allowed in Bankruptcy.—Cash basis peti- 
tioner was not entitled to bad debt deduction for unsatisfied portion of 
wage claim allowed in bankruptcy proceeding, since, even assuming bona 
fide character of debt, unpaid wages were never reported as income as 
required by reg. 1.166-1(e); nor was petitioner entitled to tax credit 
under sec. 31(a), since duty to withhold wages under sec. 3402 does not 
arise until employer actually or constructively pays wages, and, contrary 
to petitioner’s contention, bankruptcy court’s allowance of wage claim 
was not tantamount to constructive receipt. Robert L. Gertz ________ 


BASIS 
See CORPORATIONS and GAIN OR LOSS. 
CAPITAL EXPENDITURES 


Purchase of Newspaper—Deductibility as Circulation 
Expenditure, Business Expense, or Loss.—Petitioner publishing 
company’s acquisition of circulation and other tangible and intangible 
assets of neighboring newspaper business as going concern was capital 
expenditure under sec. 263, and, contrary to petitioner’s contentions, no 
part of consideration was currently deductible (1) under sec. 173, since 
primary purpose was not to establish or increase its own circulation but to 
acquire circulation of another publisher, (2) as loss under sec. 165, since, 
even assuming payment of premium, petitioner did not sell, exchange, or 
otherwise dis of newspaper in taxable year and thus did not realize 
any loss evidenced by closed and completed transaction or fixed by 
identifiable events, or (3) under sec. 162, since inter alia, even though 
petitioner may have purchased newspaper to protect its circulation from 
outside competition, it acquired a profitable going business, and 
expenditure was capital in nature. Florida Publishing Co___~__-_-~-~-~ 


CAPITAL GAINS AND LOSSES 


See also INCOME, PERSONAL HOLDING COMPANIES, and 
SMALL BUSINESS CORPORATIONS. 


Divorce Settlement—Community Property—Partition or Pur- 
chase and Sale.—Where petitioner W under California divorce decree 
was required to give community property share of stock in family business 
for H’s interest in other community property with separate property cash 
to “equalize” division of community property, Court determined under 
rule that “division” of community property is nontaxable, that W’s gain 
was recognized as taxable sale to extent of H’s separate property used to 
redress inequity in division of community interests, and, to reflect intent 
of above rule, Court limited gain recognized to that proportion of gain 
realized which separate property received in exchange bore to total prop- 
erty received and determined on record what was community property or 
separate property. Jean C. Carrieres ____________--_--------- 


Sale of Option to Purchase Partnership Interest—Capital or 
Income.—Petitioner, who was financially unable to participate in 
—— formed to develop property that he was instrumental in 
acquiring but received oral promise that he could participate later for 
proportionate share of original investment, realized long-term capital 
gain from sale of option to certain partners within meaning of sec. 
1234(a), contrary to Commissioner's contention that he received 
payment for services taxable as ordinary income or short-term capital 
gain, since on record, petitioner had inchoate right or option under verbal 
agreement, at no time did he intend to exercise such right, sale was result 
of negotiations to purchasers who allocated among themselves interest to 
which petitioner was otherwise entitled, and form of transaction, 
whereby petitioner purported to exercise option and sell interest was for 
¢.avenience of purchasers in reallocating partnership interests. Saunders 
v. United States, distinguished. Robert D. Fraser__________-_~--~- 
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CAPITAL GAINS AND LOSSES—continued 

Transfer of Appreciated Stock—Divorce Settlement— 
Realization of Gain.—As to H’s contention that he did not realize 
taxable capital gain on transfer to W of appreciated stock as transfer 
pursuant to property settlement incident to divorce under United States 
v. Davis involving Delaware taxpayers, because under applicable W. Va. 
law W could not share his property in divorce and H and W had no rights 
to be bargained for or ak Court determined that W did have property 
rights of descent and distribution and dower, as well as right to have both 
parties’ property considered by court in awarding support, so that stock 
transfer constituted taxable event in realization of capital gain, but that 
Commissioner erred in taxing gain on stock without considering all 
transfers and payments H made, some of which might result in loss, so 
that all transfers should be taken into account in Rule 155 computation. 
WOOLLEY Wome «oi et eS eee ee 


COMMISSIONER OF INTERNAL REVENUE 
See also INCOME. 


“Closed on Survey” Stamped on Returns—Alleged Procedural 
Defect—Validity of Deficiency Notices.—Words “Closed on Survey” 
stamped on face of petitioner’s returns indicated merely that in process of 
“classification,” returns were not selected for audit or “examination,” 
with consequence that examination conducted thereafter was not second 

“examination” within meaning of sec. 7605(b), nor did it constitute 
reopening of cases closed after “examination” within meaning of sec. 
601.105(j), Proced. & Admin. Regs., so that no procedural defect pre- 
— determination of deficiencies in respect of returns. Pleasanton 

Wavel CO We be i eh eb ie ee here 


Estate Tax Closing Letter—Estoppel—Assertion of Transferee 
Liability —Where Commissioner asserted transferee liability against 
petitioner, who was executrix and sole beneficiary of decedent’s estate, 
Court rejected petitioner’s contention that Commissioner was precluded 
by issuance of estate tax closing letter from “reopening” case and deter- 
mining deficiency against estate, since (1) Rev. Proc. 68-28 was not appli- 
cable because case was not closed after examination, (2) alleged failure to 
follow reopening provisions did not curtail Commissioner’s right to issue 
statutory notice of transferee liability, and (3) estate tax closing letter did 
not estop Commissioner from asserting transferee liability under circum- 
stances; Hieanor mM. scnwager . — = oe 


CONTRIBUTIONS 


Charitable—Lot and Building—Valuation.—Court determined 
amount of charitable contribution to tax-exempt college of land and 
building to be $9,000 fair market value, rather than $14,164 claimed by 
petitioners or $7,029, amount of petitioners’ adjusted basis, which 
Commissioner allowed, considering facts of record: replacement cost, type 
of construction of building, physical condition and location, accessibility 
to public, limited opportunities for renting it, limited purposes for which 
it had been or might be used, restrictions with respect to alcoholic bever- 
ages, and other evidence. Tom Linebery __________-____-_----~_- 


Charitable—Music Manuscripts—Valuation.—For sec. 170 
contribution deduction purposes, Court determined fair market value of 
music manuscripts and related material donated by famous composer to 
university in 1967 ana 1968 to be $45,000 and $31,000, respectively, 
rather than $54,200 and $61,900 claimed or $7,615 and $4,915 allowed, 
finding that taxpayers’ experts were better qualified to appraise such 
materials than Commissioner’s, and considering inter alia (1) composer’s 
accomplishments and reputation in U.S. and abroad as one of top 10 
composers of film music, (2) attractive content and good physical 
condition of materials, (3) potential sales of longer manuscripts in units 
although otherwise having limited marketability, and (4) substantial 
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CONTRIBUTIONS—continued 


prices paid for fair copies of some manuscripts sold between 1972 and 
TGA IPATOCG GRRE aha ie rg Be ek eed 


Charitable—Specialized Medical Equipment—Valuation.— 
Where petitioner, an inventor of two items of specialized medical equip- 
ment, claimed charitable deductions under sec. 170 for gifts to charitable 
organizations, Court allowed deductions of both out- of-pocket expenses 
and services rendered, but in so doing reduced petitioner’s valuation of 
services rendered, since in evaluating testimony of petitioner’ s expert wit- 
nesses and entire record, Court concluded that (1) petitioner’s gift of 
invention without patent rights, although such donation was planned if 
patent was granted, was merely gift of instrument, not of intangible right 
to control use of knowledge petitioner-inventor had produced, (2) pre- 
liminary research and development of prototypes were not includable in 
value of donation, (3) hours petitioner claimed were used to develop 
equipment and $500- -a-day value placed on labor were estimates unsub- 
stantiated by evidence, and (4) use of reproduction costs by experts was 
not determinative of value when evidence of value of similar invention 
was available for consideration, so that on record fair market value of 
1967 donation was $10,000 and that of 1969 donation was $15,000. John 
Pie Cea Ee oie Be eth Pe Ra a ak SO Se 

Charitable—Year Deductible—Burden of Proof.—Where 
Commissioner raised issue in amended answer whether gifts of peti- 
tioner’s inventions to qualified charitable organizations were gifts in 
years donated, under these circumstances, Commissioner had burden of 
proof, which he failed to meet, and on record petitioner donated cataract 
machine to university in 1967 and heart-lung machine to hospital in 
ICON Aa aR 8 en Ea i cree eid i ep 


CORPORATIONS 
See also other titles. 


Basis of Acquired Assets—Sec. 269(a)(2) Applicability— 
Integrated-Transaction Doctrine.—On record, parent corporation X’s 
purchase and transfer of stock to petitioner subsidiary Y, in exchange for 
Y’s assumption of liabilities incurred, and Y’s subsequent acquisition of 
assets through stock redemption, were not separate transactions as 
Commissioner contended, but were part of single plan within integrated- 
transaction doctrine, with result that basis of assets to Y was not deter- 
mined by reference to basis in hands of X within meaning of sec. 
269(a)(2), so that Y was not barred from utilizing net operating loss 
carryovers. YOC Heating Corp., followed. O’Mealia Besearel & 
ROW OTOMINONG IN 223220 aren a ee ee 


Merger—Net Operating Loss Carryover—Qualifying Require- 
ments.—Where X corporation, carrying on same “jobbing” business as Y 
ora effected sale of assets to Z corporation, while continuing its 

bing” business at Y’s facilities, and merged with Y corporation, Court 
deverenina petitioner, gbbipn Soa Y, was entitled to carryover 
of premerger operation losses of X corporation on its Federal income tax 
return under secs. 381(a) and 172, although petitioner A, who owned 
substantially all stock of X and Y, received all liquid assets of X in form of 
dividend, since, upon evidence and case law, merger was qualified reorga- 
nization under sec. 368(a)(1)(A), requirements of continuity of interest, 
continuity of business enterprise, and business purpose for merger having 
been satisfied, and contrary to Commissioner’s contention, notwith- 
standing correlation between sale proceeds and amounts distributed to A, 
absent authority i imposing requirement that all transferred assets be util- 
ized in transferee’s business for specified period, dividend distributions 
did not vitiate business purpose for merger. American Bronze Corp__-_ 

Surtax Exemption—Controlled Group—Short Taxable Year.— 
Where petitioner X, subsidiary of telephone company, acquired all stock 
of sdasbens company Y on May 5, 1965, date that Y was formed by Z for 
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CORPORATIONS—continued 


purpose of receiving its telephone assets and liabilities, and resolution was 
adopted on same date by shareholders and directors of Y to liquidate and 
dissolve Y, but certificate of dissolution was not filed untii May 6, 1965, 
Court determined Y was member of controlled group of cor rations con- 

sisting of petitioner, X, and Y with respect to Y's short taxable year under 
sec. 1561(b) whether Y’s existence was deemed terminated on May 5 or 6, 

and Y was not excluded from such controlled group under sec. 1563(b)(2), 

so that Y’s surtax exemption for short taxable year was one-third of 
claimed $25,000 exemption, and petitioner was liable as transferee for 
resulting deficiency in Y’s taxes. Allied Utilities Corp _______~~..-- 


CREDITS AND EXEMPTIONS 

See also CORPORATIONS. 

Dependent Mother—Amount of Total Support—Includability of 
Medicare Payments.—In computing total support of person for purpose 
of secs. 151 and 152, Court determined medicare payments ees in pt. 
A of tit. XVIII of Social Security Act, as amended, 42 U.S.C. sec. 1395, 
should not be treated differently from payments of medical or hospital 
costs provided in pt. B thereof, or by private health insurance, and, follow- 
ing Commissioner’s rulings as to latter, medical payments under pt. A are 
not includable as part of recipient’s total support for purposes of secs. 151 
and 152, so that petitioners contributed over half support in 1970 of 
mother of one of them and were entitled to claimed dependency exemp- 
tion and to include medical expenses they yeas for her in computing their 
1970 medical expense deduction. Alfred H. Turecamo ________---~- 


DEDUCTIONS 


Partnership Loss—Obligations Under Sale and Leaseback— 
Insufficient for Interest and Depreciation Deductions.—Where 
partnership purportedly acquired and leased back motel property, 
petitioners were not entitled to loss deduction under sec. 702(a)(9) for 
distributive share of excess of interest on purchase price plus depreciation 
over rent, since on facts and under case law partnership obligations were 
not sufficiently definite and unconditional to constitute indebtedness on 
which interest is allowable as deduction under sec. 163(a) or cost basis for 
depreciation deduction under sec. 167(g), and substance of transaction 
was at best option to partnership to buy and not contract of sale. Estate 
of Charles T. PGR EE or ADE 2 ae IN OM 320 BU 


DEFICIENCY NOTICE 

See COMMISSIONER OF INTERNAL REVENUE and RULES. 
DEPRECIATION 

See also DEDUCTIONS. 


Construction Equipment—First-Year Depreciation— 
Reasonable Allowance.—Where petitioner, electing small business 
corporation in construction business, used declining balance and sum of 
the years-digits methods in calculating depreciation allowable under sec. 
167, first calculated full year’s depreciation on each piece of equipment 
acquired during year and then applied fraction with 7 as denominator, 
representing number of months of peak construction season, and with 
numerator representing number of months equipment was actually used 
between May and November, which resulted in increased first-year depre- 
ciation and shortened agreed useful life of assets, Court denied excess 
depreciation resulting from computation, since evidence did not indicate 
that petitioner’s computation produced “reasonable allowance” for 
depreciation as required by sec. 167(a); moreover, petitioner’s method, 
keyed to assets’ actual use, was inconsistent with reg. relating to 
accelerated depreciation, which contemplates a taxable year of ordinarily 
12 months, depreciation computed by applying “uniform rate,” and allow- 
ance for de goes unrelated to portion of year asset is actually used. 
Willett ti; ClHMOne = 6 422238 Sth EA Me 0 A es Oe 
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DEPRECIATION—continued 

Credit riles—Acquired in Business Purchase—Depreciability.— 
Where | ynenaags credit-reporting corporations, and their predecessors 
acquired assets of three other credit-reporting organizations including 
files containing information used in credit-reporting business, and nature 
of credit-reporting business required that credit information be kept 
current by discarding stale information, Court allowed depreciation 
deduction for files pursuant to reg. 1.167(a)-3, since (1) on date of 
purchase files had cost basis separate from goodwill and going-concern 
value of purchased business, and (2) limited useful life of 6 years for credit 
files was shown with reasonable accuracy, but petitioners were required to 
use straight-line method to compute allowable deduction since, under sec. 
167(b), 150-percent declining-balance method was not shown to produce 
reasonable allowance. Computing & Software, Inc _____________~ 


Golf Course—Land or Depreciable Asset—Burden of Proof.— 
Testimony of petitioner-country club’s accountant who was not expert on 
useful lives of golf course and grass and driving range was inadequate to 
overcome presumptive correctness of Commissioner’s disallowance of 
depreciation deduction, based on lack of determinable useful life and 
ee that such assets constitute land. University Country Club, 

ine 


Grading and Tunnel Bores—Depreciability—Useful Lives.— 
Grading and tunnel bores in service in 1954, and not ordinarily subject to 
physical exhaustion could be depreciated by railroad company using 
average chap useful life at 1954 of 60 years, as determined by Court, 
since, due to obsolescence, they possessed limited useful service lives over 
which their costs might be meaningfully allocated and such lives were 
reasonably determinable based on statistical life analyses of past retire- 
ment experience and experts’ prognoses of developments relating to rail- 
_ — in general and company in particular. Chesapeake & Ohio 

OP ripper aes eek i ke Ag SRNL a i EE a Eo 

Railroad Relay Rail—RRB Method—Valuation.—Court deter- 
mined fair market value of railroad company’s relay rails, i.e., used rails 
relaid at less demanding locations prior to end of their useful lives, for 
purposes of computing depreciation deductions under RRB method, by 
using 30% life remaining as factor in valuation applicable to ores, 
rather than 50% used by Commissioner under Rev. Proc. 68-46 or 20% 
used by company, since revised formula more accurately fit circumstances 
of this company’s experience, giving due weight to evidence including 
— of thin but active market for relay rail. Chesapeake & Ohio 

7 RS MME SPNBT SEE STG a | led Nels Re eagrt ero i. See eee Sane 

Railroad Track Structure—Use of RRB Method—Ratable 
Allowance Taken Per Straight-Line Method.—Railroad company 
which used retirement-replacement-betterment (RRB) method of 
accounting in respect of assets which comprised its track structure could 
not take ratable allowance for depreciation deduction as it could under 
straight-line method, on assumption that track structure would all 
become obsolete in 50 years, since (1) any depreciation deductions in 
advance of actual retirement were in derogation of theory upon which 
RRB method was predicated, that entire initial cost of track structure is 
maintained in capital accounts to be deducted in year of final retirement 
only and (2) claimed depreciation deductions constituted attempt to 
change method of accounting for which Commissioner’s permission was 
not obtained, as required. Chesapeake & Ohio Ry. Co ______------ 


DISTRIBUTIONS 


Purchase of Parent’s Stock by Subsidiary—Constructive 
Distribution to Parent—Distribution in Redemption of Stock.— 
Purchase by life insurance company X of preferred stock of its parent, life 
insurance company Y, from investment company Z, controlling share- 
holder of Y, resulted in constructive dividend from X to Y to extent of 
X’s earnings and profits, and in turn a distribution by Y in redemption of 
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DISTRIBUTIONS—continued 


its stock from Z, since, considering statutory language and congressional 
intendment, sec. 304(a)(2) is not limited to determining amount of 
distribution which is dividend to selling shareholder but is first con- 
sidered constructive distribution to parent from subsidiary and then 
distribution by parent in redemption of its own stock. Union Bankers 
TnBUPAROO CO 2 eo ee a eae 


Subsidiary’s Allocable Tax—Includability in Parent’s 
Earnings or Dividends—Consolidated Returns.—In determinin 
1965 and 1966 earnings and profits of corporation X, parent of affiliate 
group which filed consolidated tax returns, in order to decide whether X’s 
distributions to petitioners were taxable dividends, Court treated 1965 
distribution by subsidiary corporation Y to X as dividend, and therefore 
includable in X’s 1965 earnings and profits, only to extent it exceeded Y’s 
allocable portion of consolidated tax liability as finally determined in 
1972, since (1) under sec. 1552, tax resulting from filing of consolidated 
return is that of consolidated group, (2) Y’s distribution was in fact 
payment of amount of tax Y would have paid if it had filed separate 
return, and (3) Y intended distribution to be “constructive tax” payment; 
however, subsidiary corporation Z’s payment to X, designated as dividend 
when paid, was to be treated in its entirety as dividend in determining X’s 
earnings and profits, even though under sec. 1552 part of consolidated tax 
liability was allocable to Z, since facts did not show basis for payment. 
Marvin 1, Singieton, 0? .< .—- 24 rs ace ee Sedu eneeedecl 


DIVIDENDS 


See also DISTRIBUTIONS and PERSONAL HOLDING 
COMPANIES. 


Stock Transfer—Controlled Foreign Corporation—Sale or 
Liquidation.—Where petitioners A and B were sole shareholders of 
domestic corporation X which was organized to hold 50% stock interest in 
foreign corporation Y, herein determined to be controlled foreign cor- 
poration under sec. 957(a), and other 50% was owned by unrelated foreign 
corporation Z, sale of Y stock and subsequent distribution to Hong Kong 
company was in substance liquidation of Y by A and B, since sole reason 
for arrangement was to minimize taxes paid to United Kingdom, peti- 
tioners sold cash in corporate shell and not viable corporation, liquidation 
of Y by purchaser was integral part of arrangement, so that consistent 
with statutory purpose to impose full U.S. tax when income earned abroad 
is repatriated, sec. 1248 was applicable and gain was taxable as ordinary 
gain to extent of earnings and profits. Commissioner properly determined 
both A and B were subject to sec. 1248 provisions, but taxable income was 
adjusted by reducing earnings and profits by distributions to Z. Estate of 
Rdwin Clee 2s ee ee Se RR Boe 


EMPLOYEES’ TRUSTS 


Employer’s Contribution—Qualification of Plan in Subsequent 
Year—Deductibility.—Court denied petitioner corporation’s deduction 
in fiscal year ended Apr. 30, 1972, for July 13, 1972, contribution to 
employees’ profit-sharing plan, executed June 14, 1972, since evidence 
consisting of Apr. 25, 1972, minutes of directors meeting in which pro- 
posed plan and creation of trust to administer plan were approved, did not 
indicate existence of binding trust within petitioner’s taxable year as con- 
templated by sec. 401(a), nor did grace period provided in 401(b), during 
which existing trust can be modified to conform to qualifying require- 
ments, retroactively qualify trust executed after close of petitioner’s fiscal 
year under 401(a); moreover, even if trust had existed before close of tax- 
payer’s fiscal year, contribution made after close of taxable year would not 
have been deductible under sec. 404(a)(), since it did not accrue within 
fiscal year. Catawba Industrial Rubber Co ________________-__- 

Employer’s Contributions—Payment Within Grace Period—No 
Accruable Liability Before Yearend.—Petitioner’s contribution of 
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EMPLOYEES’ TRUSTS—continued 


maximum amount allowable for fiscal 1970 to profit-sharing plan within 
grace period provided by sec. 404(a)(6) but att ter close of its fiscal year 
was not deductible contribution in that year, since petitioner’s oral repre- 
sentations of contribution to employees, coupled with informal agreement 
by directors before close of fiscal year to adopt plan, without formal 
determination or recordation in petitioner’s books or accounts of amount 
of contribution, were not sufficient positive evidence to indicate that peti- 
tioner’s liability for contribution became fixed by end of fiscal year, 
absent specific formula in plan for determining amount of contribution. 
Precismon mouewres, ine. = 

Employer’s Payments to Nonexempt Trust—Income to Bene- 
ficiary in Year of Payment—Forfeitability.—Employer hospital’s 
payments to nonexempt trust under employment agreement with 
petitioner doctor were taxable to petitioner in years payments were made, 
since, considering trust provisions, evidence, case law, and legislative 
history, contrary to petitioner’s contention ‘that under agreement his 
failure to render postretirement advice and counsel as required by 
employer would cause forfeiture of his rights under trust, amounts trans- 
ferred before August 1, 1969, were nonforfeitable within meaning of sec. 
402(b), and amounts transferred thereafter were “not subject to sub- 
stantial risk of forfeiture’ within meaning of sec. 83(a). Gale R. 
BE eT SS Ce Seb ee 

Stock Bonus Plan—Amended Retroactively—Qualification 
As.—Stock bonus plan, established in 1969 by petitioner corporation, 
submitted to Commissioner in 1970 for determination as to qualification, 
and amended retroactively in 1971 to satisfy Commissioner’s objections 
to certain provisions, qualified for 1969 and 1970 despite Commissioner’s 
assertion that plan did not become qualified until amendment in 1971, 
since Commissioner’s position would frustrate legislative purpose of 
encouraging establishment of nondiscriminatory employee plans and 
legislative intent in amending sec. 401(b), facts showed that petitioner 
acted diligently to remove objectionable provisions from which no one 
benefited, and adverse holding would penalize employees. Aero RentaL _ 


Stock Bonus Plan—Communication to Employees— 
Requirements.—Stock bonus plan established in 1969 by petitioner 
corporation was adequately communicated to petitioner’s 11 employees 
to satisfy Commissioner’s regulations even though neither copies of plan 
nor written summary was given to employees, since informal meeting, 
memorandum, special meeting at which plan was read and discussed, and 
announcement that plan could be read by employees at any time, all 
occurred in 1969 and were sufficient to inform petitioner’s few 
CinplOvees Gre see heme. Fe i bee ee ee 


ESTATES AND TRUSTS 
See also other titles. 


Administration Expenses—Estimated Attorney’s and 
Accountant’s Fees—Deductibility Subject to Substantiation.— 
Where Commissioner disallowed for lack of substantiation estimated 
attorney’s and accountant’s fees claimed as deduction from gross estate, 
Court determined that estate was entitled to deduction if properly 
substantiated and that estate would be permitted to submit proper 
substantiation of amounts that should be allowed, which could be taken 
into consideration in Rule 155 computation. Estate of Horace K. 
RW OOG a an OG ee 


Gross Estate—Claim Against Estate—Posthumous Payment of 
State Gift Tax.—Where decedent made gift in contemplation of death 
which was includable for State inheritance tax purposes, and State gift tax 
posthumously paid was credited against inheritance tax, Court deter- 
mined State gift tax was deductible from Federal gross estate as claim 
against estate under sec. 2053, even though Commissioner had allowed 
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ESTATES AND TRUSTS—continued 


amount of gift tax in inheritance taxes creditable under sec. 2011(a), 
since deduction was specifically supported by sec. 2053(a)(3) and regs. and 
there was no authority for treating State gift tax as constructive State 
inheritance tax other than Rev. Ruls. 71-355 and 75-63 which Court dis- 
approved. Estate of Grace E. Lang _______---_-------------~- 

Gross Estate—Gift—Contemplation of Death.—Where aged dece- 
dent within 3 years of death while awaiting surgery gave lake cottage to 
his son, Court determined that property was not includable in decedent’s 
estate under sec. 2035 as gift in contemplation of death, since decedent’s 
age and health were important factors but not conclusive, on evidence 
showing that lake cottage, a small portion of decedent’s estate, was used 
primarily by donee and decedent always intended to give it to his son. 
ISGtAIC OF IVT te ee EE ee ee er! 


Gross Estate—Gifts of Voting Trust Certificates—Not in 
Contemplation of Death.—Gifts of voting trust certificates in closely 
held family corporation from decedent, who died in 1964, to son-in-law in 
each year from 1961-64 were not made in contemplation of death and 
were not includable in decedent’s gross estate, even though decedent had 
suffered from various infirmities since 1943, on evidence showing gift 
pattern of transferring shares to son-in-law from 1948-53 and 1959-60 in 
order to give son-in-law more control over corporation, decedent was an 
optimistic individual despite his illnesses, and voting trust assured dece- 
dent 50-percent control over the corporation. Estate of Louis Zaiger __ 


Gross Estate—Insurance Proceeds—Incidents of Ownership.— 
Where employer was named owner of split-dollar insurance policy on 
decedent’s life, part A payable to employer and part B payable to W, dece- 
dent’s retention of power to bar change of benefici ciary of part B was suffi- 
cient incident of ownership in policy under sec. 2042 for inclusion of pro- 
ceeds in his estate, since he retained “valuable economic benefit’ by 
retaining power to decline to consent to changing beneficiary. Eleanor 
DE CIA OR has et hk he Sh i a A ts ee ee a 


Gross Estate—Insurance Proceeds—Includability in Murderer- 
Beneficiary’s Estate.—Where H, who owned 2 insurance policies on 
W’s life and was beneficiary, murdered W before killing himself, and Pro- 
bate Court ordered proceeds to be paid to children, value of policies (1) 
was not includable in W’s gross estate for estate tax purposes, since W had 
no interest in policies and having predeceased i. had no interest in 
proceeds under Sta tate law, but (2) was includable in H’s estate, since under 
State law, insurer’s obligation to pay policies was not voided by H’s 
action, absent fraud against insurer and with children having interest in 

roceeds so that H did not benefit from his felonious act, and under 
ederal law, H had interest in policies, although debarred from claiming 
yvead them, which passed to others at death. Estate of Harry E. 
PROF ots Loe Bek er a i ee Bris ce a Lh 


Gross Estate—Joint Savings Account—Contemplation of 
Death.—Where decedent, who had cancerous growth removed in 1965 
which was not e ene to cause any future probiem, and who was assisted 
by daughter with routine financial matters due to poor eyesight, but 
otherwise led active life, opened joint savings account in 1967 entitling 
either her or daughter to make withdrawals, gave daughter exclusive 

ion of passbook with no restriction placed on use of funds, reported 
interest from account as income, and withdrew $8,000 in 1968 for down- 
aa on condominium, Court held that daughter’s withdrawal of 
lance of account 6 months before decedent’s death in 1971, after 
decedent had been confined to nursing home due to cancer, was not 
transfer in contemplation of death within meaning of sec. 2035 since, 
following Harley A. Wilson, decedent’s motive must be viewed as of 1967 
when account was 0} — and she had no apprehension of death. Estate 
of Marguérite M. ‘Green oe 2 oe Se hn a eee 
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ESTATES AND TRUSTS—continued 

Gross Estate—Transfer to Inter Vivos Trust—Contemplation of 
Death.—Where decedent during last 8 years of his life after diagnosis of 
heart condition which caused his death in December 1969 was concerned 
over devolution of his estate, in January 1967 transferred to inter vivos 
trust stock with much greater value than any of his many previous gifts 
and subsequently executed codicil, in order to provide for afterborn grand- 
children, integrating transfer in trust into single testamentary plan under 
prior will, Court determined on facts and circumstances that transfer was 
in contemplation of death within meaning of sec. 2035, notwithstanding 
will and codicil integrating provisions of inter vivos trust were sub- 
sequently revoked. Estate of James R. Lowe ____________=_____ 


Gross Estate—Transfers in Trust—Retained Right to Income 
and Corpus.—Where decec ent transferred bulk of her wealth consisting 
of shares in several corporations to trust in which trustee had discretion 
to distribute “so much of the corpus which, when added to the net income 
from the Trust corpus” would equal $25,000 if deemed necessary for 
decedent’s “health, welfare, and happiness,” aggregate amount distri- 
buted, in fact, exceeded net income of trust, and amount of taxable gift 
resulting from creation of trust was reduced by value of life estate 
retained by decedent, Court determined that value of retained interest 
was includable in decedent’s gross estate under sec. 2036(a)(1), since (1) 
absent ascertainable limits to decedent’s “happiness” decedent had equi- 
valent of “right” to trust’s income, and (2) decedent retained “enjoy- 
ment” of assets transferred in trust considering circumstances 
surrounding creation of trust and its subsequent administration evidenced 
fact that implied understanding had been reached that decedent was to 
rocnre income from trust for remainder of life. Estate of Marguerite 

rN Rc ate al ee a hE ius 


Gross Estate—Trust Assets—Revocable Transfer Under State 
Law.—In determining whether trust created by decedent for his daughter 
was revocable, Court applied Texas law, that trustor has power of revoca- 
tion unless trust provisions clearly indicate otherwise and that search for 
trustor’s intention is limited to trust instrument or amendment and does 
not encompass parol evidence, and determined nothing in trust instru- 
ment indicated with sufficient clarity that decedent intended to make 
trust irrevocable, decedent’s stock transfer created agency relationship 
which was insufficient to make trust irrevocable, and possibility of 
reformation under State law was to be disregarded in determining effect 
of trust instrument for Federal tax purposes, so that fair market value of 
trust assets was includable in decedent’s gross estate under sec. 
2038(a)( 2) sMetate of Alvis Fl Wo . jojo) oe Ge ee ee 


Gross Estate—Valuation of Interest in Mortgaged Ranch— 
Deduction for Part or All Indebtedness.—Where decedent and W 
borrowed funds evidenced by note and secured by deed of trust on Texas 
ranch personally owned by decedent, and later decedent conveyed ¥, inter- 
est in ranch to children subject to outstanding instruments, (1) full 
amount of indebtedness was deductible neither as claim against estate 
under sec. 2053(a)(3), since under case law and on facts Court was unable 
to find decedent intended to satisfy indebtedness out of his own funds, nor 
as mortgage owed by estate under sec. 2053(a)(4) considering case law 
and legislative history, since full value of property securing debt was not 
included in estate, and (2) estate was not entitled to report only dece- 
dent’s net equity in ranch under sec. 2033, since decedent’s estate was 
liable on note, and under reg. 20.2053-7 was required to report decedent’s 
interest in ranch and indebtedness separately. Fair market value of dece- 
dent’s interest in ranch determined on record. Estate of Horace K. 
Maweota £20.) 365 s20 Ub ote oe a Doha te hy, to sees ete 

Gross Estate—Withdrawals by Decedent’s W from Joint 
Checking Account—Not in Contemplation of Death.—Withdrawals 
from joint checking account by decedent’s W within 3 years of his death 
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ESTATES AND TRUSTS—continued 


were not transfers in contemplation of death under sec. 2035 includable in 
his estate on evidence showing decedent and W had long-standing practice 
of using joint bank account as depository for all of their cash receipts, W 
omel all personal funds of decedent and herself, substantial funds in 
account were contributed by W by reason of her joint ownership with 
decedent of income- aw om real property, decedent knew nothing of 
the withdrawals, and W comtiecel withdrawn funds her own money. 


Marital Deduction—Ambiguous Will—Extrinsic Evidence.— 
Where decedent’s will left residue of his estate to surviving spouse with 
full power in her to dispose of such property in her discretion but also 
expressed wish that property which remained at spouse’s death should go 
to his brother and sister or their heirs, Court determined in light of case 
law (1) extrinsic evidence was admissible to resolve latent ambiguity and 
(2) contrary to Commissioner’s contention that spouse’s interest was non- 
qualifying terminable interest, decedent’s intent was to pass either fee 
simple or life estate with full power of appointment, so that property 
yoo tone for marital deduction under sec. 2056. Estate of Yale C. 

OUI a es hs 282 Ae a ere «er oe eee ig as i 


Marital Deduction—Gross Estate—Bequests to H Who 
Murdered W.—Value of furnishings and other items bequeathed by W to 
H who murdered her and then killed himself was not allowable as marital 
deduction of W’s estate, as conceded by petitioner estates on brief, since H 
could not take anything as beneficiary under W’s will because he mur- 
dered her, and therefore was not includable in H’s estate as was deter- 
mined by Commissioner. Estate of Harry E. Draper_____-~------~ 


Marital Deduction—Surviving Spouse—Foreign Divorce 
Invalid Under State Law.—Court determined that declaratory 
judgment of Supreme Court of New York, which held decedent’s Mexican 
divorce from W-1 and his subsequent marriage to W-2 invalid and was 
outstanding and unchallenged at date of death, established W-1 was dece- 
dent’s wife under New York law and his surviving spouse within meaning 
of sec. 2056, since congressional intendment to equate decedents in 
common law States with those in community property States requires 
determination of “surviving spouse” by looking to State law, so that 
marital deduction available to estate was $206,103 which passed to W-1, 
rather than claimed $395,242 based on amount which passed to W-2. 
Estate of Leo J. Goldwater _____________-__-------------- 


Marital Deduction—Surviving Spouse—Foreign Divorce 
Invalid Under State Law.—Wisconsin Supreme Court’s determination, 
that W, to whom decedent willed bulk of his estate, was not decedent's 
legal wife because her Mexican divorce from former H was invalid in 
Wisconsin, was controlling as to decedent’s marital siatus for purposes of 
marital deduction, since operation of sec. 2056(a) by “necessary implica- 
tion” is dependent upo upon State law, so that W was not decedent’s surviving 
spouse within meaning of sec. 2056 and decedent’s estate was not entitled 
to marital deduction. Estate of Wesley A. Steffke______________- 


Marital Deduction—Terminable Interest—Election-of-Bequest 
Requirement.—Where H’s will bequeathed to W properties to be 
selected by her from residue of estate sufficient to obtain maximum 
marital deduction, with proviso that W accept or reject bequest, in whole 
or in part, by delivering written election to executrix within 4 months, 
and that failure to make election was to be deemed rejection of bequest, 
interest so bequeathed was interest in property, not mere power of 
appointment, passing at time of death and was not terminable interest 
because of possibility of refusal or failure to accept coupled with gift over, 
since (1) mere presence of right of election against will did not disqualify 
eee which was nonterminable and fact that exercise of such right 

a formal action under local law did not disqualify interest for 

uction and (2) mere possibility of W’s death or incompetency did not 
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ESTATES AND TRUSTS—continued 


cause interest to be terminable under sec. 2056(b), so that interest 
qualified for marital deduction under sec. 2056(a). Estate of George C. 
Pe Se DEVS A Be es RCS fs SW eS ee eS 


ESTOPPEL 
See also COMMISSIONER OF INTERNAL REVENUE. 


Letter Ruling to Another Taxpayer—Letter to Petitioner— 
Commissioner’s Scsaaniiadion.--Comenianlener was not estopped 
from contending petitioner was currently taxable on employer’s 1969 and 
1970 deposits to nonexempt trust by (1) private letter ruling issued to 
another taxpayer as determining that similar compensation arrangement 
effectively deferred taxation absent copy of trust agreement or showing of 
petitioner’s reliance on ruling, or (2) letter petitioner’s attorney received 
from Commissioner after close of taxable years, as representing Commis- 
sioner’s determination that compensation plan would be effective in 
deferring taxation, since letter did not purport to be ruling and clearly 
stated Commissioner would not issue definitive determinations as to 
efficacy of forfeiture provisions until adoption of regs. under sec. 83. Gale 
We ne MERU YO Ltet A> 8 NR ea oh i 


EVIDENCE 
See ESTATES AND TRUSTS. 
EXEMPT ORGANIZATIONS 


Unrelated Debt-Financed Income—Business Lease 
Indebtedness—Exception.—Petitioner tax-exempt organization’s 
debt-financed construction of original building leased Dec. 19, 1953, to 
company was exempt from treatment as business lease indebtedness under 
sec. 514(g)(5) and exemption was not lost by new lease executed in 1964, 
since legislation contemplated exemption was to be retained throughout 
term of debt, but debt-financed construction of addition under option in 
original lease and 1964 lease was not exempt, since it was not “necessary 
to carry out the terms” of basic lease within statutory language and 
purpose, addition was not leased before Mar. 1, 1954, and at that time 
petitioner had no obligation to construct addition, so that rental allocable 
to addition was taxable unrelated business income under sec. 511(b). 
Rowley United Pengion Fund... 


EXPENSES—TRADE OR BUSINESS 
See also CAPITAL EXPENDITURES. 


Bonuses—Controlled Corporation—Constructive Receipt.— 
Petitioner corporation was not entitled to deductions for bonuses in tax- 
able years 1969-71 declared but not paid to cash-basis controlling 
shareholders within 2% months after close of each taxable year, as 
required by sec. 267, and, contrary to petitioner’s contention, doctrine of 
constructive receipt did not apply in light of case law and on facts showing 
inter alia nothing was done within such period to credit bonuses to share- 
holders’ accounts, to set bonuses apart, or to specify amount to be paid 
each individual, corporation’s ability to secure funds with which to make 
payment was not unconditional, and shareholders did not report bonuses 
until year of payment. Jerome Castree Interiors, Inc _______~-~-~-~-~ 

Cattle Feed—Advance Payment—Deposit or Current 
Expense.—Whether corporation X, which in 1964 invested in feeding 
cattle as part of tax-savings plan, could deduct under sec. 162 advance pay- 
ments for cattle feed, which payments under contracts between X, as 
absentee owner, and cattle feeder were based on fixed price per head, 
depended on whether advance payments were refundable, and since (1) 
prepayments were subject to up-or-down adjustments at end of feeding 
period depending on actual weight gain achieved, (2) X was entitled to 
refund for any loss in excess of $5 per head from cattle sales, (3) X was to 
be refunded unused feed on death or insolvency of feeder, and (4) no 
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EXPENSES—TRADE OR BUSINESS —continued 


specific mention was made in contract of quantity or quality of feed to be 
used, Court determined that advance payments were in substance refund- 
able deposits, so that X was not entitled to deduction except for cost of 
feed actually consumed in 1964. E. Keith Owens ____________---- 
Loss From Sale of Stock—Acquired at Bargain Price—Release 
From Covenant Not to Compete.—Where petitioner, in order to be 
released from covenant not to compete, transferred to his former 
employer certain rights in stock previously acquired from such employer 
at bargain price and reported as ordinary income, and at time of transfer 
value of stock had substantially declined to less than petitioner’s basis in 
stock, (1) loss realized by petitioner when bank subsequently sold stock to 
satisfy debt petitioner owed it was not an expense of seeking new 
employment deductible under sec. 162(a), since neither sale nor loss on 
sale resulted from transfer of stock rights, (2) Arrowsmith doctrine was 
not pr since acquisition and disposition of stock were not integrally 
related, and (3) considering all circumstances, stock rights transferred to 
employer were not proven to have ascertainable market value, so that no 
amount was deductible as trade or business expense. Bertram H. Slater_ 
Meals and Lodging—Professional Football Player—Franchise 
Location as Taxpayer’s “Home.”’—Petitioner, professional football 
a. under two separate 3-year playing contracts, was denied deduction 
or living expenses incurred while at franchise locations of football teams, 
since taxpayer’s “home” for purposes of sec. 162(a)(2) living expense 
deduction was at teams’ franchise locations, and neither fact that 
petitioner’s playing future was uncertain nor that potential for transfer 
existed established quality of impermanence necessary at time of entering 
employment sufficient to justify characterizing his employment as 
temporary. Ronald’ L Gardin . 2. 22 22 bee ee ee 


Meals and Lodging—State Legislator—Away From Home.— 
Since “home” for pur of sec. 162(a)(2) is where taxpayer maintains 
his principal place of business, State capital was home for member of 
State legislature who maintained residence in district which he 
represented but who actually spent majority of working time in State 
capital performing legislative duties, so that expenses incurred there for 
meals and lodging were not deductible under sec. 162(a)(2), and although 
he was entitled to deduct unreimbursed office and living expenses while in 
his district, he failed to prove he was entitled to deduction larger than 
Commissioner allowed. George Montgomery _______-__-------- 


Moving Expenses—Expatriation to Avoid Tax—Not Connected 
with Gross Income.—Expenses of moving to Switzerland were not 
deductible by nonresident alien under sec. 877(b)(2), which provides that 
deductions are allowable only if connected with gross income included 
under sec. 877, since moving expenses were not connected with liquidat- 
ing distribution which petitioner would have received even if he had not 
moved to Switzerland but were connected with compensation 
subsequently earned while living in Switzerland. Max Kronenberg____ 


Payments to Minister—Spiritual Advice and Business: Related 
Services—Deductibility.—Where petitioner, sole proprietor, paid min- 
ister $7,020 in each of taxable years to give him and his employees 
spiritual advice and to perform various business-related tasks, which he 
deducted as ordinary and necessary expenses under sec. 162(a), payments 
for (1) prayer meetings came within sec. 262 proscription, (2) benefits 
derived from minister’s counseling about personal problems were personal 
in nature within meaning of sec. 262; (3) solutions to business problems 
through prayer from God were not deductible under sec. 162(a), absent 
proof that payments for such solutions, considering method used, were 
“ordinary” in petitioner’s type of business, and (4) business-related tasks, 
including visiting sawmills, running errands, and mailing materials, were 
deductible under sec. 162, so that, absent any allocation and applying 
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EXPENSES—TRADE OR BUSINESS —continued 


Cohan rule, $1,000 of claimed amount was deductible in each taxable 
I Re es IE Stati ctientrvesides eiseicchtnnicbeceataivaeanibldidisttiaiiinniaak 


Payments to Protect Employment—Ordinary and Necessary.— 
Payments made in 1968 to creditors of financially distressed corporation 
X by sole shareholder A, under pressure by corporation Y of which he was 
employee and 25% stockholder and which feared injury to financial 
standing by association with A, were not capital contributions to X but 
were made to preserve A’s employment with Y and so deductible business 
expense under sec. 162(a), since it was clear that A’s motive in making 
payments was not to revitalize X, which was defunct in 1968, or enhance 
value of investment in Y, but out of fear that his failure to pay X’s 
creditors would jeopardize his position with Y, and hence that payments 
ee nes related to his business as employee of Y. James O. 

NI ea a ees rae es ca eh ape ce 


Rent for Port Facilities—Long-Term Leases—Portion 
Nondeductible as Advance Rent.—Rent payable in taxable years 
under 50- and 46-year renegotiable leases by petitioner corporation to 
Port of Bellingham, public agency which financed construction of 
improvements through sale of development bonds, was deductible in its 
entirety under sec. 162(a)(3), and, contrary to Commissioner’s 
contention, no portion of rent was nondeductible as advance rent for 
future use of improvements constructed by Port which must be amortized 
over term of leases, since under case law and on facts, there was no basis 
for Commissioner’s allocation of rent between “land” rent and “improve- 
ment” rent, considering inter alia rent was treated by parties to leases as 
undivided whole, was geared to amounts necessary to retire bonds and not 
to land values, was determined between unrelated parties as result of 
arm’s-length bargaining, was for current use and occupancy of 
improvements, did not exceed fair annual compensation, and did not 
appear disproportionately higher than amounts paid in later years. 
Belimignam Com Storage Co. = 8. oo ra Se hea 


FOREIGN CORPORATIONS 
See also DIVIDENDS. 


Controlled Foreign Corporation—50% Stock Interest—Statutory 
Requirements.—In light of case law and statutory intendment, 
petitioners A and B, sole shareholders of domestic corporation X which 
was organized to hold 50% stock in foreign corporation Y, in substance 
retained. dominion and control of Y in spite of unrelated foreign 
corporation Z’s ownership of 50% stock in Y, so that for purposes of 
applying sec. 1248 to sale of Y stock, Y was controlled foreign corporation 
under sec. 957(a) definition on evidence showing it was to Z’s advantage 
not to disturb control, X’s foreign subsidiary retained complete control of 
Y’s only product line, control was demonstrated by manner in which Y 
was terminated and Z holding eliminated, and overall transaction was 
arranged to further X’s worldwide business. Estate of Edwin C. 
OREN NN Se ae ae te eee cea 


Controlled Foreign Corporation—Transfer of 50% Voting 
Power—Statutory Requirements.—On issue of whether Y 
corporation, organized in 1958 as wholly owned foreign subsidiary of 
domestic corporation X, was controlled foreign corporation within sec. 
957(a) definition, or excluded as result of issuing preferred stock with 
50% voting power to non-U.S. shareholders, Court determined that X and 
its successor by merger divested themselves of meaningful ownership of at 
least 50% of voting power to be excluded from definition, since (1) pre- 
ferred stock was issued without substantial or unreasonable restriction, 
(2) board of directors was evenly split between representatives of common 
and preferred stockholders, and (3) representatives of preferred 
stockholders possessed broad powers under Swiss law sufficient to alter 
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FOREIGN CORPORATIONS—continued 


course of events of Y and actively participated in corporate affairs. CCA, 
ONO a kh ee ea iene ea a es Cees ee ok ee 


GAIN OR LOSS 


Nonrecognition—Liquidation of Subsidiary—Sec. 332 Appli- 
cability.—Petitioner corporation X owned at least 80% of stock of its 
subsidiary Y at time Y adopted plan of liquidation within meaning of sec. 
332(b), since on evidence plan was adopted when formal action was taken 
on June 20, 1968, and, contrary to Commissioner’s contention, actions 
and statements for which credible business reasons were given did not 
show plan was adopted before critical date of May 9, 1968, when parties 
erect X was owner of at least 80% of outstanding Y stock, but showed 
at most general intent to liquidate when and if X achieved 80% owner- 
ship, which was not tantamount to adoption of plan of liquidation, con- 
sidering regs., case law, and congressional intendment to make sec. 332 
liquidation provisions elective in sense that with advance planning and 
properly structured transactions corporation may render sec. 332 appli- 
cable or inapplicable, so that gain realized by X on Y’s liquidation was not 
recognized. George L. Higgs, Ince —-.==-=.22<.s222-—saceelek 


Sale and Leaseback—Bona Fides—Loss Transaction.—Where 
corporation X, unable to otherwise obtain financing to construct new 
facilities, and insurance company Y agreed that upon completion of con- 
struction of new facilities as approved by Y, X would sell property with 
cost basis of $3.187 million to Y at fair market value of $2.4 million and 
lease back under leasehold for initial term of 30 years at rental 
comparable to fair rental value of similar property, Court found trans- 
action was bona fide sale and not exchange of property for leasehold with 
cash as boot under sec. 1031, since leasehold had no separate capital value 
at time of sale and was not part of consideration, so that loss to X was 
recognizable under general rule of sec. 1002. Leslie Co_____________ 


Sale of Reacquired Real Property—Basis—Sales Price.—In 
determining amount of gain or loss, (1) basis under sec. 1038(c) in real 
property sold and later reacquired by petitioners included basis in note 
received from purchasers in connection with sale and discharged in 
connection with reacquisition, such basis in note being equal to amount 
petitioners had originally paid for property less amount remaining to be 
paid on mortgage at time of sale, and (2) sales price of subsequent sale of 
the property included amounts paid to extinguish liens on property. 
MUgene fh ANGSTSON . 4. ei en st ots Se eh 


GIFTS 


See also ESTATES AND TRUSTS, INCOME, and 
TRANSFEREES. 


Loan to Son—Running of Statute of Limitations—Burden of 
Proof.—Petitioner estate failed to overcome presumption of correctness 
attaching to Commissioner’s determination that decedent made taxable 
gifts under sec. 2511 when statute of limitations ran in 1965 and 1966 on 
1962 and 1963 loans to son, considering statutory language, regs., congres- 
sional intendment, absence of evidence supporting petitioner’s proposition 
that decedent inadvertently permitted statute of limitations to run, and 
facts inter alia that transaction occurred in family context, son never 
made any repayment, and decedent forgave parts of 1966 and 1967 loans 
to son and in her will forgave any outstanding loans to him. Sec. 6651(a) 
additions to tax were justified absent any evidence that failure to file gift 
tax returns in 1965 and 1966 was due to reasonable cause. Estate of 
Grace Bete oo 2 cate So Bs er eo 


Trust Agreement Allegedly Backdated—Alleged Outright Gift— 
Ink Test.—Having determined herein that decedent’s 1962 transfer in 
trust for children did not constitute taxable gift, Court also determined 
that Commissioner failed to sustain his burden of proving alternative 
contention, that trust agreement was backdated to 1962 and that transfer 
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GIFTS—continued 


was outright and not in trust, since combination of factors rendered 
Commissioner’s ink-testing procedure unacceptable as establishing that 
trust instrument was backdated. Estate of William Mandels ______~_ 


Trust for Children—Stock in Controlled Corporations— 
Incomplete Gift.—Decedent’s 1961 transfer to trust for children of his 
¥, stock interest in 2 closely held corporations under State law was 
revocable in his discretion and did not constitute taxable gift, since dece- 
dent did not surrender all control over stock, trust provisions gave him 
complete freedom to deal with and for corporations as before transfer, at 
outset his right to receive in addition to dividends any redemption or 
liquidation proceeds negated assurance beneficiaries would receive 
anything, sid amet his death he held virtually all significant incidents of 
ownership. Estate of William Mandels ____________________-- 


Valuation—Stock—Additions to Tax.—Commissioner’s valuation 
of outright gifts oy decedent in 1962 of 2 shares of stock in closely held 
corporation to each of his children was sustained, absent any evidence by 
So estate to overcome presumptive correctness of determination. 

ommissioner’s determination of sec. 6651(a)(1) penalties for filing gift 
tax return over 5 years after gifts were made was sustained, absent any 
evidence that failure to timely file was “due to reasonable cause and not 
due to willful neglect.” Estate of William Mandels _____________-_ 


INCOME 
See also other titles. 


Award in Job Discrimination Suit—Back Pay or Compensation 
for Injuries—Burden of Proof.—Petitioner was not entitled to exclude 
half of $18,030 award in settlement of job discrimination suit under title 
VII of 1964 Civil Rights Act as personal injury damages under sec. 
104(a)(2), since Act empowers District Court in discrimination suit to 
order payment of back pay, which is compensation for services and 
normally an item of gross income under sec. 61, and petitioner failed to 
carry his burden of proving what portion, if any, of settlement was for 
damages, considering complaint neither alleged nor requested damages for 
— injuries, _ use of vague phrase “back pay and damages” in 

strict Court judgment was insufficient to overcome more precise 
formula based on UGioronve 4 in pay. Willie B. Hodge _____-____--~- 


Commissioner’s Computation—Bank Deposits Method—Burden 
of Proof.—Where deposits in petitioners’ savings accounts and checking 
accounts far exceeded reported income, petitioners kept no books or 
records of income, and they failed to give to internal revenue agent who 
investigated their returns any plausible explanation for the large amount 
of deposits, (1) Commissioner’s determination to reconstruct their 
income by bank deposits method was not arbitrary or unreasonable, (2) 
explanation offered for first time at trial, which Commissioner conceded 
indicated some of deposits were not income, did not establish such 
method was invalid or arbitrary, and concession did not shift burden of 
proof to Commissioner, and (3) Commissioner’s determination under sec. 
6653(a) that petitioners’ underpayment of tax was caused by negligence 
or intentional disregard of rules and regs. for reporting income, absent any 
evidence or argument in brief by petitioners, was sustained. Estate of 
FREE eT eh se Si pe ti gee te ee ha a cig 


Commissions—Realty Acquired by Salesman—Taxability.— 
Where petitioner real estate agent included in gross receipts commissions 
received on realty purchased for his own account and on other realty sold 
to third party, which he acquired on party’s default, and deducted them 
from gross income as “Reimbursements and Finders Fees,” Court deter- 
mined petitioner received income under sec. 61(a)(1) in form of commis- 
sions on transactions for his own account, and contrary to petitioner’s con- 
tention, commissions were not reduction in cost of properties, since peti- 
tioner paid standard price and received commissions as income for usual 
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INCOME—continued 


services rendered in finding buyer for real estate, and commissions on 
property initially sold to third party were likewise to be included in gross 
Income; SAGE Frames | 2 hie a Bn Sew Lm) 


Corporate—Court Reporter’s Business—Taxability to 
Reporter.—Where petitioner, official Federal court reporter, — 
corporation to reproduce and sell trial transcripts which he officially 
supplied and certified, Court determined that corporation was not “sham” 
for tax purposes, having engaged in substantial business activity of pro- 
ducing and selling trial transcripts, but sustained Commissioner’s conten- 
tion that income earned from sale of transcripts was taxable to petitioner 
under secs. 61(a) and 482, since (1) corporation relied on performance of 
nonassignable duties of petitioner, who was true earner of income, (2) 
petitioner was not under binding agreement to give his shorthand trial 
notes to corporation, and, if he ceased, corporation would not have source 
of income, (3) evidence did not sustain petitioner’s contention that 
Commissioner abused his discretion by allocating income and expenses of 
corporation to petitioner, and (4) Court distinguished “professional corp- 
oration” cases from present case concerning allocation of income between 
related taxpayers. Bivin V.dones = 22 222 220 ee eet Sees 


Corporate Use of Shareholders’ Assets—Imputed Rental—Sec. 
482 Applicability.—Commissioner was authorized under sec. 482 to 
allocate rental income from corporation organized to carry on construc- 
tion business previously conducted as proprietorship to sole shareholders, 
since by retaining essential depreciable assets and permitting corporation 
to use them without charge, shareholders continued to participate in 
business enterprise within intendment of sec. 482. Revel D. Cooper ._~ 


Exclusions-—Fellowship/Scholarship—Medical Intern and 
Resident.—Petitioner was not entitled to exclude as scholarship or 
fellowship within meaning of sec. 117 payments received from three 
hospitals while performing as intern-resident, since under case law (1) 
services furnished were valuable to the hospital though not necessary for 
hospital operation, (2) compensation increased commensurate with work 
experience and was not based on financial need or achievement charac- 
teristic with sec. 117 exclusions, (3) service contract included such 
employer-related incidents as paid vacations, medical care and FICA and 
income taxes being withheld from compensation, and (4) petitioner was 
unable to show that supervision exercised over services performed was not 
typical of employer supervision. Steven Michael Weinberg_________ 


Exclusions—Food Allowance—Cash Payment to Intern-Resi- 
dent.—Monthly payments of $100 cash which petitioner received from 
employer hospital as “an additional cash allowance” was not excludable as 
allowance for meals furnished on employer’s premises for its benefit 
within meaning of sec. 119, since such allowance does not provide for 
meals “in kind” and such cash was given to use at petitioner’s discretion 
with no requirements for use on food supplied by employer while on duty; 
and even though Fifth Circuit to which appea! would lie has rejected our 
position that meals must always be furnished “in kind,” petitioner would 
not prevail, since a ae were like those in Magness and not in Barrett 
and under view of Fifth Circuit would constitute additional compensa- 
tion. Steven Michael Weinberg —— =. .--~-.-2 2 ee 


Exclusions—Michigan Judge’s Salary—Federal and State 
Constitutions.—Contrary to petitioner’s contention, his Michigan 
Circuit Court Judge’s salary was not immune from Federal taxation 
under U.S. or Michigan Constitution, since under case law (1) there is no 
constitutional objection to Federal taxation of salaries of State officers or 
employees, (2) Michigan Circuit Courts are not “inferior courts” within 
intendment of art. III, sec. 1, of U.S. Constitution, and even if art. III were 
applicable, imposition of Federal income tax upon Federal judges does not 
constitute diminution of their salary within meaning thereof, and (3) 
Federal taxation of salary did not contravene Michigan Constitution, and 
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INCOME —continued 


even so, reduction was general salary reduction for all Michigan 
employees which Michigan Constitution expressly allows, and contra- 
vention of Michigan Constitution was not prohibited by U.S. 
Constitution.“ Wiliam J. Béer 2 iso” is eae gn 

Exclusions—Sources Outside U.S.—“Entire Taxable Year.”— 
Period from Jan. 1, 1971, through June 25, 1971, date of decedent’s 
death, was his “entire taxable year” within meaning of sec. 911(a)(1) as 
opposed to minimum 12-month period contended for by Commissioner, 
since phrase is term of art precisely defined in secs. 441(b)(3) and 
7701(a)(23), and neither legislative history of sec. 911(a) nor case law 
support different result, so that decedent’s administrator properly 
excluded from gross income on his final return $9,643 of income earned in 
Argentina. Estate of Theodore Roodner ____________---_---~- 


Exclusions—Sources Outside U.S.—Paid by U.S. Agency.—U.S. 
Air Force Europe Child Guidance Center in Germany was U.S. agency for 
sec. 911(a)(2) purposes under case law and on record showing Center was 
established and operated under pervasive Air Force financial and 
supervisory control, solely to effectuate Air Force purposes, on nonprofit 
basis, limited to Air Force-connected, so that amounts paid to petitioners 
in 1969 as employees of Center were not excludable from taxable income; 
nor were amounts excludable under petitioners’ alternative contentions 
(1) that Center was mere conduit for funds paid by other sources, since 
Center was in fact true payor, or (2) that Cakes was not U.S. agency 
because it was neither appropriated nor unappropriated fund activity, 
since even if Center were not an unappropriated fund activity, which 
Court determined it was, whether it was U.S. agency was still question of 
Ty Te I de ee eae 


Exclusions—Sources Outside U.S.—Trust Territory of Pacific 
Islands as U.S. Agency.—Government of Trust Territory of Pacific 
Islands which was organized and operated under U.S. “administering 
authority,” with control and supervision authority vested in Secretary of 
Interior, was U.S. “agency” within intent of sec. 911(a)(2), so that peti- 
tioner, U.S. citizen employed as district attorney of Trust Territory and 
paid from funds granted “te the U.S. commingled with funds generated 
locally, was not entitled to exclude his compensation as income earned 
WHTCTUOUIE Uhsy GhODERED ere OO RNTNN NN a ih ena in 


Fellowship—Unrelated to Degree Candidate Status—Maximum 
Exclusion.—Petitioner, who received postdoctoral fellowship grant to 
perform research at same time he was registered for courses in graduate 
medical program which would lead to degree, was not individual who is 
candidate for degree for purposes of limitation on fellowship exclusion and 
so was not entitled to fellowship exclusion in excess of $300 per month for 
stipends received, since legislative intent of sec. 117 clearly requires 
connection between fellowship received and degree candidate capacity. 
FURR Bile OPO oS i dee sa ed na ht pig al aici eh ee 


In Respect of Decedent—Capital Gains—Deduction for Estate 
Tax.—Contrary to Commissioner’s contention that sec. 691(c) deduc- 
tions, representing estate tax attributable to income in respect of dece- 
dent, must be‘offset against long-term capital gains before allowance of 
sec. 1202 50% deduction, Court determined that long-term capital gains 
petitioners received from ground lease and timber-cutting contract as 
Income in respect of decedent, were allowable as itemized deduction 
against total adjusted gross income including 50% balance of long-term 
capital gains from income in respect of decedent, since long-term capital 
gains from ground lease and timber cutting after deducting 50% thereof 
under sec. 1202 exceeded allowable sec. 691(c) deduction. J. T. Bridges, 
OP 2.5 pat ite ee ge a dh he SS Be ects Sees ee 


Insurance Proceeds—Corporate Policy on Share- 
holder/Officer’s Life—Taxability as Dividend to Share- 
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INCOME—continued 


holder/Widow.—Where corporation retained all incidents of ownership 
in and paid all premiums on policies on life of decedent officer/share- 
holder, Commissioner’s contention, that proceeds paid to petitioner 
shareholder as beneficiary were distributions made from earnings and 
profits which were constructive dividends within meaning of sec. 
316(a)(1), and were taxable under sec. 301(c)(2) due to corporation’s 
earnings and profits being in excess of insurance proceeds, was rejected by 
Court, since such eatin were specifically treated as transfer from dece- 
dent to petitioner within provisions of sec. 20.2042-1(c)(6), Estate Tax 
Regs., for Federal estate tax purposes, and to treat them as constructive 
dividend distribution from corporation for Federal income tax purposes 
was not only inconsistent, but would inequitably result in Federal income 
and estate taxes attributable to proceeds exceeding amount of proceeds 
received by petitioner. Estate of J. E. Horne_____________-___-_~_~ 
Life Insurance Arrangement—Provided by Corporate 
Eeapleteey soonre Benefit.—Where whole life insurance policies 
pelea were maintained by family-owned corporation under split- 
dol r arrangement, Court (1) rejected petitioners’ contentions that they 
should not be taxed for reason that Rev. Rul. 55-713 provided for non- 
taxability of such arrangements, since ruling was inapplicable in 
determining taxability where insurance element rather than investment 
element was at issue, or that Rev. Rul. 64-328, revoking Rev. Rul. 
55-713, should not be followed as contra to Court’s decision in J. Simpson 
Dean, since Dean was inapplicable as involving interest-free employer- 
employee loans rather than insurance benefits, and (2) determined that 
economic benefit presently conferred was taxable under sec. 61, following 
well-settled principle that life insurance premiums paid by employer on 
employee’s life are includable in employee’s gross income where proceeds 
are payable to beneficiary named by employee. Arthur Genshaft _____ 
Nonresident Alien—Expatriation to Avoid Tax—Liquidating 
Distributions.—Where petitioner sold assets of his corporation and 
entered into employment agreement with buyer on Jan. 26, 1966, intend- 
ing to establish residence in Switzerland under agreement, but doubts 
arose as to whether he could carry out his plan, and, after learning in 
December 1966 of tax advantages of renouncing U.S. citizenship, he 
accelerated his return to Switzerland where he renounced his U.S. citizen- 
- 1 day before his attorneys effected liquidating distributions, in light 
egislative history and congressional intendment, Court determined 
sec. 877 was applicable, since at least one of his principal reasons for 
expatriation was to secure tax advantage he first learned about in 
December 1966, so that gains on such distributions were taxable to peti- 
tioner. Max Kronenberg po its 2 Sie ates Shy eat EE Bi ed er alt 


Payments From Extraction and Sale of Minerals—Economic 
Interest In Place—Capital or Income.—Payments received by 
petitioners under contracts with construction companies for removal and 
sale of caliche from their lands were taxable under case law as ordinary 
income and not capital gain, since petitioners had investment in caliche 
deposits in place and were required to look solely to extraction of mineral 
for recovery of their investment, vendees received not outright convey- 
ance of minerals but right to excavate and remove caliche, which right 
would terminate upon certain conditions, and petitioners were paid only 
for material extracted, so that contracts constituted mineral leases and 
not sale contracts. Tom Linebery __~_~____---._----_------~-- 

Payments Under Oil Agreement—Water Rights and Right-of- 
Way—Capital or Income.—Petitioners’ monthly receipts under 
agreement with oil company X conveying water rights and right-of-way 
for pipelines were taxable as ordinary income and not capital gain, since 
under Vest rationale compensation to which petitioners were entitled, 
even if no water was produced, was similar to rent for same reasons water 
payments were ordinary income: (1) Payments were keyed to pipeline use 
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INCOME—continued 


and measured by percentage of price for which X sold water, (2) each pay- 
ment was separate and distinct liability rather than fra ctional part of 
fixed sales price, (3) X obligated itself to make payments -nly if it used 
right-of-way, (4) failure to use part of pipeline would subject right-of-way 
for unused a to forfeiture unless X restored and reused such pipeline 
within 90 s, and (5) X assumed no unqualified obligation to produce 
or transport any water through pipeline or to pay anything if it failed to 
dose: Tom bimeQor ys: cris teece or) 2 re a aS ah eee yd oa 
le of Borrowed Securities—Use of Proceeds—Unforgiven 
Indebtedness.—Indebtedness created pursuant to agreement with friend 
whereby petitioner was authorized to sell stock belonging to friend and to 
borrow from proceeds, which was not forgiven in taxable year, caused no 
recognition of income by petitioner on that transaction in that year. 
CRUTOMR  Pe Vere oe a Ck et oie ag ee eee 
Sale of Stock—Country Club—Capital Contribution or 
Income.—$349 of the $350 received from sale of each share of its class B 
common stock was payment to petitioner-country club for privilege of 
using club facilities, not contribution to capital as petitioner contended, 
and constituted taxable income, since indicia of ownership of class B stock 
did not reflect proprietary interest because shareholders had no voice in 
management, no notice of annual shareholder meetings, no right to 
transfer shares without approval of class A shareholders, no preeniptive 
rights, diminished interest upon liquidation, and sale of shares 
ae owner’s membership in club. University Country Club, 
di acct es ier a at a at ct et ei ae Ben ee 


Small Business Corporations—X-Ray and Physical Therapy 
Services—Taxability to Surgeon.—Where petitioner orthopedic 
surgeon separately incorporated his x-ray and physical therapy facilities 
and made gifts of 90% of stock in each corporation to minor children, both 
corporations filed elections to be taxed as small business corporations 
under subch. S, petitioner rendered only limited services to the corpora- 
tions, and separate identities of his medical practice and corporations 
were maintained, contrary to Commissioner's contentions, corporate 
income was not taxable to petitioner (1) as earned income under sec. 61, 
since valid reasons existed for incorporating, and income of corporations 
was generated by services of persons employed by them and not by 
services performed by petitioner, (2) under sec. 482 to prevent tax 
evasion, since, on evidence, Commissioner abused his discretion in allo- 
cating net taxable income of corporations to petitioner, or (3) under sec. 
1375, since referral activities of petitioner were not personal services 
rendered by him to the corporations. Edwin D. Davis _____~__---~-~~ 

Strike Benefits—Nonunion Employee—Gift or Income.— 
Payments made by striking union to petitioner, nonunion employee 
honoring picket line, were not gifts excludable by petitioner from gross 
income under sec. 102(a) but were recompense for striking, since union’s 
intent was not charitable but was to further effectiveness of strike, absent 
any inquiry into petitioner’s financial status and considering union made 
regular payments, calculated as percentage of wages, to those honoring 
el line and petitioner had unrestricted use of payments. Madonna J. 

OEE an ea er ce me ae ae te ee en Ee eee 


Sweepstakes Winnings—Restrictions on Release of Minors’ 
Shares—Year Reportable.—Prize money won in 1969 Irish 
Sweepstakes by minor children, but irrevocably deposited with Irish 
court for their sole benefit until legal guardian applied for release of funds 
or until they reached 21, was includable in gross income in 1969 under 
economic-benefit doctrine, since children had absolute, nonforfeitable 
right to prize money on its deposit with court. Stephen W. Pulsifer ___ 


U.S. Citizen—Community Property Country—Exclusion of 
Wife’s Half.—Motion for summary judgment under Rule 121 by H, U.S. 
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INCOME—continued 


citizen residing in Brazil, on issue of right to exclude 1/2 of compensation 
received for services from gross income was granted over Commissioner’s 
objection, since (1) interpretation of Brazilian law was question of law 
under Rule 146 and not material fact in controversy, there being no con- 
flict over content of the law, (2) under such law the other half of com- 
pensation was community property of W, a Brazilian citizen, (3) this 
marital property right was fixed at date of marriage and was not 
repealable by subsequent law or parties’ agreement, and (4) declaratory 
judgment action brought by petitioner in Brazil to resolve tax dispute 
supported his position. John N. Reese ________-_--__-~--------~- 


INSURANCE COMPANIES 


Health and Accident Policies—Acquired in Reinsurance 
Assumption—Amortization.—The cost to petitioner life insurance 
company of acquiring blocks of comeetadile. noncancellable, and 
guaranteed renewable health and accident insurance through reinsurance 
assumption agreements with other companies under which it assumed all 
liabilities and risks under the policies and for which it paid a premium, 
was amortizable under reasonably estimated useful life under reg. 
1.817-4(d) and case law where record showed that blocks of insurance had 
(1) ascertainable cost separate from goodwill, since purchase price based 
on fixed formula did not include any value for goodwill and parties bar- 
gained at arm’s length without considering goodwill, and (2) limited 
useful life of er 7 years, 20% of cost to be deducted in first 
year after acquisition and balance equally over next 6 years. Union 
Bankers insuranee Co 222 202-2 oe be ee 


Life Insurance Company Income—Stock Purchase by Sub- 
sidiary—Constructive Distribution and Distribution in Redemp- 
tion of Stock.—Where life insurance company X, subsidiary of 
petitioner life insurance company Y, acquired preferred stock of Y from 
investment company Z, controlling shareholder of Y, herein determined 
to be constructive distribution from X to Y taxable as dividend to extent 
of X’s earnings and profits and distribution by Y to Z in redemption of Y’s 
stock under sec. 304(a)(2), both distributions were distributions to share- 
holders withing meaning of sec. 815, and to extent that distributions were 
chargeable by X and Y to their respective policyholders’ surplus accounts, 
such amounts constituted “life insurance company taxable income” under 
sec. 802(b) and generated Phase III tax. Union Bankers Insurance Co_ 


INTEREST 
See also DEDUCTIONS. 


Interest and Taxes—Realty—Accrued Before Sommaire 
Taxes and interest paid by petitioner with respect to redemption of 
mortgaged real property were deductible only to extent accrued after date 
interest in property was acquired, and to be capitalized to extent accrued 
prior to'tnat Gate, Gorgon s, mvae — ne 

Long-Term Bond Indebtedness—Relation to Short-Term Tax- 
Exempt Securities—Sec. 265 Applicability.—Where petitioner 
corporation incurred interest expenses on its long-outstanding bond 
indebtedness which it was empowered to prepay in whole or in part on 
December 31 of each year, and during several of such years it invested a 
large portion of its available funds in short-term tax-exempt securities, 
Court determined in circumstances petitioner did not incur or continue 
its indebtedness for purpose of carrying tax-exempt securities as contem- 
plated by sec. 265(2), since it adequately demonstrated existence of busi- 
ness-oriented reasons for continuing indebtedness during 1967 and 1968, 
which negated existence of droseribed purpose of sec. 265(2). Swenson 
Land & Cattle Co... 228228 DLE Us so Sa on po 


Prepaid—Cash Basis Taxpayer—Year Deductible.—Where cash 
basis petitioners claimed in 1968 $100,010 deduction for 40 months’ pre- 
paid interest on trust-deed note financing newly purchased apartments, 
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Court determined (1) no binding contract existed on Nov. 26, 1968, to 
satisfy nonretroactivity provisions of Rev. Rul. 68-643, which revoked 
Commissioner’s position of allowing cash basis taxpayers to deduct under 
sec. 163 up to 5 years’ prepaid interest in year actually paid, since written 
offer on Nov. 25, 1968, to purchase apartments was not accepted until 
Dec. 2, 1968, (2) Commissioner was not estopped to deny deduction, since 
rev. rul. was not applied retroactively to petitioners, and even so, under 
case law Commissioner would not be estopped, and (3) petitioners’ 
method of accounting for prepaid interest did not clearly reflect income 
for that period within intendment of sec. 446(b), following Andrew A. 
Sandor on facts of this case, so that Commissioner properly allowed only 
that portion of deduction allocable to 1968. James V. Cole__________ 

Statutory Redemption Fee—Deductibility.—Statutory fee paid in 
connection with redemption of real property after mortgage foreclosure 
was deductible, since under State aw such fee was essentially 
consideration paid for effective extension of mortgage loan and as such 
constituted interest within meaning of sec. 163. Gatien i yG@e. - 2 


INVENTORIES 


Valuation—Lower of Cost or Market—Adjustments for Excess 
Items/Unusable Parts.—Where manufacturing corporation X valued 
its inventory at lower of cost or market, Commissioner did not abuse 
discretion vested in him under sec. 471 by reducing X’s cost of goods sold 
and restoring to income, amount by which X reduced value of its 1964 
closing inventory to reflect current net realizable value, rather than 
current replacement cost, of units of inventory determined to be excess 
under peers which accorded with generally accepted accounting 
principles, nor, in computing X’s cost of goods sold for 1964, by 
disallowing $22,090 addition to reserve for inventory valuation account, 
which decreased ending inventory and increased cost of goods sold, to 
provide for reduction in value of inventory of replacement parts and 
er stocked for tools no longer serene! ral by X. Thor Power 

RO en ee mere Se ee ek Oe Pr Se Ne. ees ee 


JURISDICTION : 

See RULES and UNITED STATES TAX COURT. 
LIMITATIONS 

See also GIFTS. 


Assessment—Omission of Income—Sec. 6501(e)(1)(A)(ii) 
Apprisal Requirements.—Petitioner’s 1966 income tax return, on 
which “Initial Return” was typed and which reported dollar value of dis- 
puted stock on balance sheet, rather than classifying proceeds from sale of 
stock as income, and broke down capital surplus account, was adequate to 
apprise “reasonable man” of nature and amount of omitted item and 
satisfied sec. 6501(e)(1)(A)(ii) requirements, so that 6-year period of 
limitations did not apply and assessment of additional tax was barred by 
3-year period of limitations. University Country Club, Inc ____~~~- 


Assessment and Collection—Erroneous Refund—Alternative 
Remedies.—Taxpayer who received erroneous refund in respect of 
excessive carryback to 1968 of 1970 net operating loss and who filed 1970 
return dated Apr. 26, 1971, could not invoke as defense to Commissioner’s 
deficiency determination, notice of which was sent on Mar. 5, 1974, 2- 
year-limitation provision of sec. 6532(b) relating to suits by U.S. to 
recover erroneous refunds, since Commissioner used deficiency procedure 
as alternative remedy available to him to recover refund, which is 
governed by limitations contained in sec. 6501(a) and (h) with which he 
complied. Gordon L. Krieger. 2:02. = seesaw assec ae sc 


Assessment and Collection—Personal Holding Company Tax— 
Sec. 6501(f) Return Requirements.—Where petitioner corporation X, 
herein determined to be personal holding company under sec. 542(a) and 
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subject to tax under sec. 541, failed to file with its return schedule 
required by sec. 6501(f), applicable period of limitation upon assessment 
of taxes as provided by sec. 6501(f) was 6 years; and, contrary to X’s 
contention, nowhere on its return did it show its adjusted ordinary gross 
income or information necessary for its computation, and even if X had 
reported such information in same inconspicuous manner in which it 
included other information pertaining to gross income, explicit return 
requirement of sec. 6501(f) was not met. Pleasanton Gravel Co ____~- 

Assessment and Collection—Unreported Gain—Acquired 
Property.—Although fair market value, as determined by Court, of 
property transferred in 1967 to petitioner exceeded encumbrances 
thereon, assessment and collection of taxes upon any gain recognizable 
was barred by statute of limitations, since no deficiency was assessed or 
notice mailed within 3 years of filing date of 1967 return nor would 
income to be recognized exceed 25% of income reported which would 
extend statutory period to 6 years. Gordon I. Hyde ________-----~- 


LOSSES 
See also CAPITAL EXPENDITURES and DEDUCTIONS. 


Casualty—Automobile Damage in Parking Lot—Burden of 
Proof.—Where damage to petitioner’s automobile while in parking lot 
was sec. 165(c)(3) “other casualty,’ Commissioner contended that 
petitioners failed to carry burden of proving amount of deduction to 
which they were entitled or to show fair market value of automobile 
before or after casualty, petitioner testified he paid $3,600 for automobile 
and estimated that before casualty automobile had fair market value 
between $1,200 and $1,500, and it was clear petitioners spent between 
$475 and $500 in repairing automobile, evidence as whole was sufficient 
to support claimed casualty loss of $475 which was deductible to extent of 
01 O, ts BED «chien: ecetinen din manmenereltaniemna manana eo 


Worthless Noncompete Covenant—Acquired in Stock Pur- 
chase—Shareholder or Corporate Deduction.—Where petitioner 
purchased all shares of corporation, allocating part of purchase price to 
oral covenant not to compete which was later breached by seller and was 
unenforceable under State law, Court denied petitioner’s deduction on his 
individual Federal income tax return of loss sustained when covenant 
became worthless, determining that loss, if suffered, was sustained by 
corporation, since under case law amount of purchase price allocable to 
acquisition of covenant not to compete was in effect contribution by peti- 
tioner-shareholder to corporate capital and additional cost of acquiring 
stock, and evidence indicated that (1) covenant had been amortized by 
corporation on its Federal income tax return, (2) petitioner claimed loss 
deduction only after such deduction claimed by corporation was dis- 
allowed on audit, and (3) petitioner could not sustain his contention that 
covenant was acquired solely for benefit of his separate business of equip- 
ment rental. Edwin E. Markwardt ______________-_-_---_--~_- 
NET OPERATING LOSS 


See CORPORATIONS. 
PARTNERSHIPS 

See also CAPITAL GAINS AND LOSSES and DEDUCTIONS. 

Transactions Between Partner and Partnership—Guaranteed 
Payments—Interest on Notes.—Stated interest on notes given by 
accrual basis partnership to cash basis partners, which parties considered 
guaranteed payments under sec. 707(c), was deductible by partnership 
when accrued, and includable in partners’ income in their taxable year 
ending in taxable year of partnership in which deduction was taken, under 
secs. 707(c) and 706, and contrary to partners’ contention, reg. 1.707-1(c) 
requiring such inclusion was not overextension of Commissioner’s 





Page 


510 


300 


720 


989 





INDEX-DIGEST 


PARTNERSHIPS—continued 


authority, but was reasonable interpretation of statute and within 
legislative intent, Maward 2. Prateé:— 2 = 6 2s 2 ee 

Transactions Between Partner and Partnership—Guaranteed 
Payments—Management Fees.—Management fees for cash basis 
general partners’ services to 2 accrual basis partnerships in connection 
with their shopping center, which were deducted by partnerships and 
credited to partners’ accounts payable, but were not paid or reported by 
partners on 1968-69 returns, were (1) not guaranteed payments under sec. 
707(c), since amount of fees was based on fixed percentage of gross rentals 
and so not determinable without regard to partnership income as required 
by sec. 707(c), and (2) not deductible by partnership as sec. 707(a) 
business expense, since services were normal duties of partners; 
accordingly, partners’ distributive shares of partnership income each year 
were to be increased by credited fees. Edward T. Pratt ___________- 


PERSONAL HOLDING COMPANIES 
Definition—Dividends-Paid Requirement—Sec. 563(c) 
Exception.—X corporation which paid no dividends during fiscal 1968 
was not entitled to claim any part of dividend paid within 2% months 
after close of year as eligible for special treatment under sec. 563(c), to 
avoid imposition of 70% personal holding company tax under sec. 541, 
under clear import of statute, and could not invoke as reasonable-cause 
defense for failure to comply with 563(c) that it relied on accountant’s 
advice, there being no express or implied provision in statute for such 
defense. Kenneth Farmer Darrow______--__---------------~- 


Liquidating Distributions—Dividends-Paid Deduction— 
Untimely Designation.—Where petitioner corporation distributed its 
assets to sole shareholder within 24 months of adoption of plan of liquida- 
tion and did not designate any part of distribution as dividend nor did 
petitioner identify itself as personal holding company on its final Federal 
income tax return or attach thereto Schedule PH which is required for 
personal holding companies, but, in the following year after IRS tenta- 
tively determined that petitioner was personal holding company and had 
undistributed personal Tomiie company income subject to tax, filed an 
amended tax return accompanied by Schedule PH in which it claimed 
dividends-paid deduction in amount equal to its tentatively determined 
undistributed personal holding company income, Court determined that 
petitioner was not entitled to deduction for dividends paid but must 
include that amount in its undistributed personal holding company 
income, since it failed to designate such amount as dividend within time 
prescribed in regulations under sec. 316(b)(2)(B)(ii). L. C. Bohart 


Relief Provisions—Corporate Liquidation Date— 
Shareholder/Transferee Liability.—Petitioners A and B, equal 
shareholders in two corporations which were subject to personal holding 
company tax under sec. 225 of Revenue Act of 1964, who on Nov. 30, 
1966, resolved to liquidate corporations and on Dec. 1, 1966, filed with 
District Directors certified resolutions and liquidation forms and 
shareholder election under Code sec. 333, concededly were transferees 
within meaning of sec. 6901 and were liable for taxes assessed against cor- 
porations, since sec. 225(h), which governs here, unequivocally limits 
relief from personal holding company tax at corporate level to 
liquidations before Jan. 1, 1966, sec. 225(g), upon which petitioners 
relied, makes sec. 333 available with modifications to electing 
shareholders of corporations liquidating before Jan. 1, 1967, and 
deficiencies were based on taxation as personal a company rather 
than on tax consequences of liquidating distribution o personal holding 


Sand and Gravel Contract—Royalty Income or Capital Gain.— 
Where petitioner corporation X entered into contract with Y corporation 
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PERSONAL HOLDING COMPANIES—continued 


whereby Y had right but was not required to remove sand and gravel and 
price was geared to current market, X did not sell minerals “in place” but 
retained “economic interest,” so that payments received were royalties, 
gross income from such sales was properly reported as ordinary income, 
and petitioner was not entitled to refund. Such income was includable in 
computation of ordinary gross income and its adjusted ordinary gross 
income under sec. 543(b)(1) and (2) and was also includable in personal 
holding company income, since exception in sec. 543(a)(3) was not avail- 
able, with result that X was personal holding company under sec. 542(a) 
and was subject to tax under sec. 541. Pleasanton Gravel Co________ 


RETURNS 
See also COMMISSIONER OF INTERNAL REVENUE. 


Joint—Marital Status—Foreign Divorce in Effect Invalid Under 
State Law.—Where H obtained Mexican divorce from W-1 in 1966, pur- 
portedly married W-2 in October 1967 but in November 1967 filed 
complaint for divorce from W-1 in California court, alleging he was W-1’s 
husband, and in 1971 court entered final divorce decree in effect declaring 
Mexican divorce invalid, Commissioner properly determined that H and 
W-2 were not entitled to file joint returns under sec. 6013 because they 
were not legally married, since (1) Commissioner was not estopped to 
deny validity of Mexican divorce by rev. rul., absent petitioners’ reliance 
on rev. rul. to their detriment or on validity of Mexican divorce in 
California divorce action, (2) marital status was defined by State rather 
than Federal law (Gersten reaffirmed and Borax not followed on this 
issue), and (3) petitioners were California domiciliaries as to whom under 
California law foreign divorce was nullity, and presumption that marriage 
to W-2 was valid was overcome by petitioners’ contrary admissions. 
Harold Ei. Tee oS ee eat $n i Fe SE eh be Bi 


Joint—Relief from Liability—Innocent Spouse.—Where items of 
gross income in excess of 25% of gross income reported were not 
improperly omitted from joint returns for 1967 or 1968, sec. 6013(e) did 
not entitle “innocent” spouse to relief from liability. Gordon I. Hyde __ 


RULES 


Rule 53—Petitioner’s Motion to Dismiss for Lack of 
Jurisdiction—Executor as Proper Party.—Petitioner estate’s motion 
to dismiss for lack of jurisdiction on ground that executor was not proper 
party to be sent statutory notice of deficiency was denied, since executor’s 
discharge under sec. 2204(a) from personal liability for estate tax had no 
bearing on issue, under case law executor was proper party to be sent 
statutory notice of deficiency unless before mailing of deficiency notice 
his fiduciary capacity was terminated under sec. 6903 and regs., and, con- 
trary to petitioner’s contention, letters sent by executor’s attorneys to 
IRS requesting acceleration of determination of estate tax did not 
constitute notive of termination under sec. 6903 but were merely 
advisory of future intentions. Estate of Bert L. Sivyer____________- 


Rule 60(c)—Motion to Dismiss for Lack of Jurisdiction—Dis- 
solved Corporation’s Litigation Capacity.—Commissioner’s motion 
to dismiss for lack of jurisdiction was granted regarding Wisconsin 
corporation which had been dissolved 3 years before receipt of deficiency 
notice covering taxable years 1966 and 1969, since under case law it was 
appropriate to determine whether jurisdiction existed before considering 
petitioner’s motion for summary judgment, Rule 60(c) provides that 
capacity of corporation to litigate in Court is determined by law of State 
of its organization, and in Wisconsin dissolved corporation is permitted to 
file suit only if action is commenced within 2 years of dissolution, and 
corporation was not denied due process of law since its alleged liability 
could still be litigated in Court by transferees who received notices of 
transferee liability. Dillman Bros. Asphalt Co __________-----~- 
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RULES—continued 

Rule 72—Petitioner’s Motion to Produce Documents.—Court 
granted petitioner’s motion to compel production of 2 revenue agents’ 
reports including T-letters and related workpapers, containing primarily 
facts and figures showing how and why Commissioner arrived at 
mathematical computations used in disallowing claimed bad debt reserve 
addition as unreasonable, contrary to objections including that papers 
were nondiscoverable work product, privileged, or irrelevant, since 
petitioner had heavy burden of proof on issue of addition’s reasonableness 
and compelling need in effectively presenting case involving 
Commissioner’s alleged abuse of discretion, whereas it appeared that 
information’s exposure would not necessarily cause adverse public opinion 
or thwart effective IRS operations, as contended. Branerton Corp ____ 


Rule 72—Petitioner’s Motion to Produce Documents.—Court 
sustained Commissioner’s objection to producing (1) 2 district conferee 
reports, appellate reports, and 2 conference memoranda, on grounds of 
protection from discovery by governmental privilege, in absence of any 
compeliing need for such documents, which contained no new facts or con- 
clusions relating to bad debt reserve issue not available in revenue agents’ 
reports and related working papers which Court ordered Commissioner to 
supply to petitioner, and (2) each and every other document pertaining to 
audit of petitioner’s returns, since petitioner’s request was too broad, 
vague, and ambiguous to meet Rule 72 requirements and documents 
might well be irrelevant to case. Branerton Corp ________------~- 


Rule 103—Motion for Protective Order—Relief From Stipulat- 
ing Irrelevant Matters.—Court granted petitioner estates’ motion for 
protective order to relieve them of unnecessary and undue burden and 
expense in stipulating matters relating to 1952-71 operation of several 
trusts created by decedents which were not relevant to issue as to exis- 
tence of reciprocal trusts, since Supreme Court test for reciprocal trusts 
involves trust terms, not trust operation; moreover, Commissioner’s dis- 
covery attempt appeared to be “fishing expedition” for facts that would 
show trusts should be includable in grantors’ estates, which issue was not 
before Court, and purpose of discovery in Tax Court is to ascertain facts 
which have bearing on issues before Court and not to raise new issues. 
Kaetate ot nussel G, Woodard —._...— — - 2 ee 


Rule 120—Petitioner’s Motion for Judgment on Pleadings— 
Assertion of Deficiency Not Barred by Earlier Decision.—Court 
determined its earlier stipulated decision as to deficiency for petitioner 
corporation’s failure to withhold income tax on income earned by 
nonresident alien for calendar years 1968 and 1969 did not bar 
Commissioner from asserting deficiency herein against same petitioner 
for corporate income taxes for fiscal 1969, under either sec. 6212(c) 
prohibition which was intended to prevent repetitious litigation with 
respect to same tax for same year, or under doctrine of res judicata, since, 
although sections imposing liability are both part of subtitle A of title 26, 
taxable periods were different and income taxed was earned by different 


Rule 12 1—Petitioners’ Motions for Summary J udgment—Notice 
of Transferee Liability and State Law.—Where notices of transferee 
liability were mailed more than 4 years after corporate dissolution but 
within 1 year after expiration of period for assessment of tax against 
transferor corporation, contrary to petitioners’ contentions, Wisconsin 
statute, providing for survival of remedies against corporation and its 
stockholders for 2-year period after dissolution of corporation, in light of 
statutory purpose and case law (1) did not deprive Commissioner of juris- 
diction to issue notices of transferee liability, which was derived solely 
from Federal statutes, (2) did not limit time within which Commissioner 
could issue notices and assess tax against transferees, and (3) did not 
abrogate stockholders’ liability as transferees, so that notices of transferee 


1171 


Page 


191 


191 


457 





172 INDEX-DIGEST 


RULES—continued 


liability were timely and valid under sec. 6901, and petitioners’ motions 
for summary judgment were denied. Bruce Dillman _______-__--~- 

Rules 23(a)(1), 32(a), 34(a), 34(b)(7), 41(a), 41(d), and 60(a)— 
Motion to Dismiss—Defective Petition.—Where deficiency notice 
was sent to X corporation as successor to Y corporation, and within 90 
days Court received petition signed by X’s counsel but captioned in Y’s 
name with Y’s former stockholder as transferee, in hearing held more 
than 90 days after deficiency notice was mailed, Court (1) denied 
Commissioner’s motion to dismiss for lack of jurisdiction because petition 
was not filed by proper party and (2) granted petitioner’s motion to 
amend caption and pleadings filed with amended petition, under case law 
and Rules, since record clearly established that original petition was 
intended to be petition of X although bearing incorrect caption and X 
ratified original defective petition by filing proper amended petition. 
Fletcher Piasties; tne io = a eo SEs Se ae 


Rules 31(a), 36(b), 37, and 70(a)(2)—Petitioner’s Motion for 
Leave to Commence Discovery Before Filing Reply.—Petitioner’s 
motion under Rule 70(a)(2) to commence discovery before filing reply 
and joinder of issue was denied since (1) Commissioner’s answer met “fair 
notice” requirements of Rule 31(a) and required form of Rule 36(b), and 
(2) affirmative allegations in answer were matters within knowledge of 
petitioner who was in position to admit, deny or claim lack of knowledge 
of such allegations. Charles B. Kabbaby________--_----------~-- 


Rules 70 and 71—Motion to Compel Production—IRS Private 
Letter Rulings and Technical Advice Memorandum.—Petitioners’ 
motion to compel production of private letter rulings and Technical 
Advice Memorandum (TAM) from Commissioner was denied since TAM 
was not subject to discovery under Rule 71 as it is exempted from dis- 
closure under sec. 522(b)(3) of Freedom of Information Act, and private 
letter rulings that may have been issued by IRS to other taxpayers, 
though not privileged or “work product,” are not relevant to petitioners’ 
case and hence are not subject to discovery under Rules 70(b) and 71. 
Bornard 2. Téeichgraever — = = 2. te ee Se ee 


Rules 70 and 72—Petitioner’s Motion to Produce Third-Party 
Affidavits.—Court granted petitioner’s motion for production of third- 
party affidavits taken by ee agent in fraud investigation, since, 
although affidavits resulted from Commissioner’s investigative work and 
specific grounds existed for such investigation, requested documents were 
not ee in anticipation of rp tem and were not protected by work- 
product doctrine considering (1) affidavits were not prepared at direction 
of attorney who would litigate case, (2) witnesses’ statements were non- 
adversarial and factual, and (3) affidavits did not fix Commissioner’s case 
theory. P. T. & L. Construction Co., followed. Nena L. Matau Dvorak _ 


Rules 70(b), 103, and 104(b)—Respondent’s Motion to Compel 
Answers to Interrogatories.—Respondent’s motion to compel answers 
to interrogatories pursuant to Rule 104(b) was granted over petitioners’ 
objections that respondent had burden of proving fraud so he could not 
discover relevant information and ill health of one of petitioners pre- 
cluded answering interrogatories, since (1) Rule 70(b) provides that 
burden of proof has no bearing on whether information is discoverable 
and (2) general state of one’s health is no grounds for objection to answer- 
ing interrogatories and can be safeguarded by protective order under Rule 
103, but Court will not issue such order sua sponte. Andrew Piscatelli _ 


Rules 103 and 161—Commissioner’s Motion for Reconsidera- 
tion of Protective Order—Relevancy of Matters Requested To Be 
Stipulated.—Where Commissioner filed motion under Rule 161 for 
reconsideration of Court’s opinion (64 T.C. 457) granting petitioners’ 
motion for protective order under Rule 103 and for first time brought to 
Court’s attention specific theory of his legal position, Court granted 
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RULES—continued 


motion and determined rationale of first opinion was sound and not over- 
ruled but upon reconsideration because of particular circumstances 
vacated protective order and required petitioners to stipulate matters 
which Court concluded were material and relevant to issue. Estate of 
RUMSOC WOGGRIED, 2. to Gre hs Ss Ot Soe ee inane 


SELF-EMPLOYMENT TAX 


Insurance Agent—Employee or Independent Contractor—Lia- 
bility for Tax.—Where petitioner, who was agent for insurance 
company under contract providing that he was independent contractor, 
freely solicited insurance in his area, maintained office facilities, arranged 
his own hours and vacations, controlled his profit and losses, being paid 
solely by commissions, established his own methods and style in selling 
insurance, was not responsible to attend meetings or make reports, and 
could only be discharged, with certain limited exceptions, upon 3 months’ 
prior notice, Court determined that petitioner was independent 
contractor and not employee of insurance company excluded from lia- 
bility for self-employment tax under sec. 1402(c)(2), since upon criterion 
established by case law, fact that insurance company restricted right to 
sell for other insurance companies and other indicia of supervision were 
not sufficient to establish that insurance company exercised siginificant 
degree of control over details of petitioner’s work. Kelbern M. Simpson 


SMALL BUSINESS CORPORATIONS 
See also INCOME. 


Stock Sale Proceeds—Capital Gains or Undistributed Taxable 
Income—Transferee Liability on Corporate Dissolution.— 
Transaction whereby sole shareholder A of subch. S corporation X, which 
in 1965 had as its sole asset $299,822 in cash with no liabilities, trans- 
ferred for $262,842 his X stock to B and C, who shortly thereafter liqui- 
dated X, was in substance not bona fide sale so that proceeds were not 
reportable as long-term capital gains, but was essentially distribution by 
X of its earnings and profits to A with commission having been paid to B 
and C, since A failed to carry burden of proof of valid sale as means of 
terminating relationship with X and B and C clearly had no business 
reasons for purchasing X stock; moreover, A was unable to overcome with 
countervailing evidence Commissioner’s prima facie case on evidence of 
record that sale was not bona fide, so that A was transferee within 
meaning of sec. 6901 and liable for any deficiency in X’s income taxes for 
1964, when X was not subch. S corporation. E. Keith Owens _______~- 

Termination of Election—Passive Income Disqualification— 
Delay Rents from Oil, Gas, and Mineral Lease.—(1) Petitioner 
corporation’s valid 1958 election to be taxed as small business corporation 
terminated in fiscal 1963 when over 20% of its gross receipts were from 
“delay rentals” paid under standard oil, gas, and mineral lease, which 
were consideration for preservation of exclusive right to enter upon land 
for purpose of exploring it and drilling for additional year, were “rents” 
within meaning of sec. 1372(e)(5) and not for purchase or option to pur- 
chase oil and gas in place or for option of defe erring commencement of 
production for each year after first year during 10-year primary term of 
lease, (2) under case law, fact that petitioner did not recognize that its 
election terminated in 1963 until notified by Commissioner did not 
operate to allow it to make retroactive election to be taxed under sec. 
1372(a) for taxable years, and (3) under case law, Commissioner was not 
precluded from determining deficiency for 1969 because he had pre- 
viously sent petitioner letter accepting return as filed. Opine Timber Co 


TRANSFEREES 
See also other titles. 


Liability as Donees—Decedent’s Gift Tax and Additions to 
Tax.—Transferee liability for gift taxes and additions to tax, determined 
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TRANSFEREES—continued 


herein to be owed by decedent, under secs. 6324(b) and 6901(h) and case 
law could not be asserted against A, decedent’s son’s widow, absent 
evidence that A was decedent’s donee or that son ever transferred stock to 
A and absent evidence of value of interest in loan on date of son’s transfer 
to A; but B, decedent’s daughter and donee, to extent of value of her gifts, 
was liable for deficiencies including deficiencies arising because of gifts to 
son, Court having rejected B’s contentions that Commissioner's notice to 
her was insufficient to give Court jurisdiction as to such liability, that she 
was liable only as distributee, and that she was not liable for a ditions to 
tax. Estate of William Mandels _______________-----------~- 


UNITED STATES TAX COURT 


Commissioner’s Concession Eliminating Deficiencies—Juris- 
diction—Continuing Controversy.—Where Commissioner conceded 
that petitioner corporation’s consolidated net operating losses for 1968 
and 1969 were sufficient to eliminate deficiencies determined for 1965 
and 1966, but disagreement continued over amount of pre-carryback 
deficiencies for 1965 and 1966, precise amount of net operating loss 
attributable to 1968 and 1969, and amount of 1968 and 1969 losses 
which must be used to eliminate deficiencies, (1) Commissioner’s 
concession did not deprive Court of jurisdiction under sec. 6214 to resolve 
issues raised in pleadings, (2) since Commissioner’s concession was 
accepted, deficiencies in 1965 and 1966 were zero, and decision of no 
deficiency was entered for petitioner rather than continue proceedings 
which would not affect decision in years before Court and would simply 
ake 4 advisory opinion declarative of size of deduction petitioner might 

able to use in future years, and (3) since Court had no jurisdiction over 
interest, continuing controversy could not be resolved solely for purposes 
of determining reatricted ivercat. Li V. Corp o>? 2s Se ee ee 


Jurisdiction—Adjudication of Bankruptcy—No Proof of Claim 
in Bankruptcy Proceedings.—Court denied petitioner’s motion to 
dismiss for lack of jurisdiction where petition seeking redetermination of 
transferee liability was filed subsequent to petitioner being adjudicated 
bankrupt but before termination of bankruptcy proceedings, even though 
he had filed claim on behalf of respondent pursuant to rule 303 of Bank- 
ruptcy Rules, since (1) Court followed Samuel J. King and read sec. 
6871(b) to bar filing petition for redetermination only when Commis- 
sioner had put controversy before bankruptcy court by immediately 
assessing tax or filing proof of claim and (2) rule 303, or amendments to 
Bankruptcy Act, did not vest jurisdiction of controversy in bankruptcy 
court. If bankruptcy court takes jurisdiction, Court will entertain 
renewed motion to dismiss. John M. Tanner _________---------- 

Jurisdiction—Prior Appointment of Receiver.—Court granted 
Commissioner’s motion to dismiss for lack of jurisdiction case in which 
petitioners filed petition for redetermination of taxes and additions with 
respect to taxable years for which Commissioner had made prior jeopardy 
assessment and lien enforcement action had been commenced in District 
Court which had appointed receiver, pursuant to sec. 6871(b), which 
precludes invoking such jurisdiction after appointment of receiver, 
following Leon I. Ross and distinguishing cited Conlee Construction Co. 
and Fotochrome, Inc. cases. William Pollen ________________---_-~ 


Motion to Dismiss—Jurisdiction—Notice of Assessment of 
Tax.—Where, after petitioner had filed petition under chapter XI of 
Bankruptcy Act, Commissioner sent petitioner notices that peices 
had been determined against him which were being assessed under sec. 
6871(a) but sent no deficiency notice authorized by sec. 6212 for taxable 
years, Court granted Commissioner’s motion to dismiss for lack of juris- 
diction since such notices of liability and assessment of tax were not 
notices of deficiency authorized by sec. 6212 which are required by sec. 
6213(a) to confer jurisdiction. Joe A. Izen _______________------_ 
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UNITED STATES TAX COURT—continued 

Motion to Dismiss—Jurisdiction as to Deficiencies and Addi- 
tions to Tax—Bankruptcy Proceeding.—Where, after statutory 
notice of deficiency determining deficiencies in income tax and additions 
to tax under sec. 6653(a) was sent to petitioner, petitioner filed petition 
under chapter XI of Bankruptcy Act and then filed petition with Court, 
Court lacked jurisdiction as to deficiencies since respondent assessed such 
deficiencies under sec. 6871(a) and filed claim therefor in bankruptcy 
proceeding, but, following John V. Prather,-Court had jurisdiction of 
additions to tax under sec. 6653(a) for which no claim was filed in 
bankruptcy proceeding, since such addition was nonpecuniary loss penalty 
and would not have been allowable in that proceeding. Joe A. Izen_____ 


New Issue—Raised on Petitioner’s Brief—Amendments to 
Conform Pleadings to Evidence.—Petitioner’s contention raised for 
first time on brief, that he was entitled to casualty loss deduction under 
sec. 165(c)(3) as result of his stock purchase in which seller committed 
“theft by false pretext” by inducing petitioner to purchase covenant not to 
compete which seller never intended to honor, could not be considered, 
since under circumstances Commissioner was not given timely notice of 
theft issue required by case law; and petitioner’s alternative argument, 
that he be allowed to amend pleadings to conform to proof offered at trial 
under Rule 41(b), was rejected, absent express or implied consent by 
Commissioner, who was unaware of theft issue during trial; moreover, 
amendment of pleadings would require retrial of case to allow Commis- 
sioner opportunity to present evidence on this issue which was contrary to 
established Court policy of trying all issues in one proceeding and thereby 
avoiding protracted litigation. Edwin E. Markwardt _____________ 

Petitioner’s Motion to Vacate Decision—Alleged Fraud on 
Court—No Merit to Allegations.—Petitioner’s motion to vacate 
decision of Court that there was deficiency in his 1956 income tax, which 
decision became final in 1968, on grounds of fraud on the Court was 
denied, since, even assuming truth thereof, under case law there was no 
merit to petitioner’s allegations that (1) Commissioner concealed from 
Court information available for consideration in relation to asserted 
deficiency, (2) Commissioner refused to make examination or complete 
audit and made false representation to Court that petitioner had not 
furnished information to substantiate deductions, and (3) Government 
eres more than 3 years before close of taxable year attempted to 
bri titioner, and his refusal resulted in Commissioner’s determina- 
tion ondencency. William? Taub 2... Seeks 


VALUATION 
See also other titles. 


Life Insurance Arrangement—Value of Present Economic 
Benefit—Date of Purchase.—Where whole life insurance policies on 
petitioners, originally purchased in 1957-59 and modified in 1966, were 
maintained by family-owned corporation under so-called split-dollar 
arrangement, Court held applicable Rev. Rul. 55-713, — economic 
benefit by subtracting increase in cash surrender value from _ total 
premium due as petitioners contended, rather than Rev. Rul. 64-328, 
valuing benefit by subtracting from annual cost of pure-term insurance 
for amount savabie to employees’ beneficiaries any premium paid by 
employee, since revocation of Rev. Rul. 55-713 by Rev. Rul. 64-328 did 
not apply to policies purchased before Nov. 13, 1964, and 1966 
modification was not independent purchase of new policies but in 
substance was mere continuation of old policies, with no significant or 
material change. Arthur Genshaft______________-_--------~-- 

Note Received in Corporate Liquidation—Actual Fair Market 
Value Less Than Valuation at Distribution.—Under case law, peti- 
tioner was entitled to attempt to show actual fair market value of note 
received in corporate liquidation was less than $32,679 value he assigned 
to note at time of distribution, and on evidence, including facts that note 
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VALUATION—continued 


was nonnegotiable and unsecured, made no provison for interest, did not 
compel payment by any date, and was payable only from proceeds of sales 
of inventory, that buyer was inexperienced with limited financial 
resources, and that $12,000 was never paid, fair market value at time of 
distribution was highly speculative and did not exceed $20,679. Max 
Kronenberg 


Voting Trust Certificates—Adjustment to Net Earnings and 
Price-Earnings Ratio—Burden of Proof.—Petitioners met burden of 
proving that, for estate and gift tax purposes, fair market values of voting 
trust certificates of two closely held family corporations were equal to 
values alleged in amended petition, since their experts properly adjusted 
earnings for large bad debt loss and income taxes which subsidiary would 
have had to pay if it did not have net operating loss, price-earnings ratios 
applied to net earnings by petitioners’ experts, who properly discounted 
valuations to reflect minority interest involved and to compensate for fact 
that voting control would not be in hands of purchaser, were accurate, and 
valuations by Commissioner’s expert based on ratios of other manu- 
facturers of similar products were inaccurate due to differences in product 
mix and size of operations. Estate of Louis Zaiger 
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ACCOUNTING METHODS 

See also DEPRECIATION. 

Change Of—Erroneous Unpaid Commissions Deduction—Sec. 
481 Adjustment.—Court, having determined herein that petitioner fire 
and casualty company erroneously included unpaid commissions on 
deferred premium installments in its computation of “expenses incurred” 
under sec. 832(b)(6), which concededly constituted change in treatment 
of material item requiring sec. 481 adjustment, sustained Commissioner’s 
inclusion in petitioner’s 1967 income of entire accumulated reserve for 
unpaid commissions as of close of 1966 less amount applicable to pre-1954 
years and rejected petitioner’s contentions (1) that Commissioner erred 
in including in income some amounts of uae commission reserve 
which would never be required to be paid in 1967 or subsequent years and 
which would never be duplicated in future years because some deferred 
premium installments would never be paid, since inclusion was required 
to prevent omissions from income, and (2) that sec. 481 requires only 
adjustment in year of change equal to amounts which would be duplicated 
or omitted in that year, since under case law and statutory intent purpose 
of sec. 481 was to prevent duplication or omission of tax without specific 
limitation as to adjustment for subsequent years. Western nen? & 
Surety Co ______--- aed Cee See eels 


Depreciation— Adoption ‘of ‘Acceptable Method in Lieu ‘of 
Unacceptable Method—Used Airplane.—Petitioner corporation 
engaged in development, manufacture, and sale of various products for 
outdoorsmen, which purchased used airplane in 1964 and improperly used 
double declining balance method of depreciation, was entitled to 
recompute its allowable depreciation on basis of 150-percent declining 
balance method of depreciation and was not limited to straight line 
method even though change in accounting method was involved. Silver 
Queen Motel, followed. Buddy Schoellkopf Products, Inc 


ADDITIONS TO TAX 
See also DEDUCTIONS and RETURNS. 


Fraud—Fraudulent H’s Liability—Community Property of 
Innocent W.—Where petitioners H and W lived in community property 
State and filed joint Federal income tax returns for years 1967-70 for 
which H fraudulently underpaid tax, and parties stipulated that W was 
not guilty of fraud, contrary to petitioners’ contention that ¥% of 
deficiency agreed upon was attributable to W’s share of unreported 
community income and constituted “tax of a spouse” within meaning of 
sec. 6653(b) to which fraud penalty did not apply and that penalty applied 
only in respect of deficiency in tax attributable to H’s share of community 
income, Court determined, considering legislative history and 
congressional intent, that, while innocent W was not liable for penalty 
with respect to her tax liability under sec. 6653(b) as amended in 1971, H 
was jointly and severally liable for penalty with respect to entire amount 
of deficiency in tax for which he was jointly and severally liable under sec. 
6013(d)(3); moreover, sec. 6653(b) only relieved W of legal liability for 
penalty, not economic detriment which will result from H’s payment of 
penalty from community funds. Joseph D. Kwong _____-___-----~- 
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AMORTIZATION 
See also CAPITAL EXPENDITURES and DEPRECIATION. 


Film Rights—Basis for Computation—Cost-Recovery or Income 
Forecast Method.—Where petitioners reported capital gain tax on dif- 
ference between cost basis in corporate stock and value of assets received 
in liquidation of corporation, and reported no income received under 
corporation’s film and television distribution contract rights, contendin 
that bases in contract rights must be recovered before income was realizec 
since nature of investment was highly speculative, Court determined that 

“income forecast method” of amortizing part of basis which bears same 
ratio to total basis as payments received in year bear to total estimated 
payments was reasonable allowance for amortization of film contract 
rights under sec. 167 on evidence showing petitioners were virtually 
certain to recover their bases in contracts. Judith Schneider _____-~-~_ 


BAD DEBTS 


Account Receivable and Book Value of Automobile— 
Worthlessness—Burden of Proof.—Petitioner’s subsidiary was not 
entitled to sec. 166(a)(1) bad debt deduction in fiscal 1966 for account 
receivable from major shareholder or for book value of automobile owned 
by it and used by shareholder, since, other than unsupported allegations in 
petitioner’s brief that debt was uncollectible, there was not evidence 
regarding existence or worthlessness of debt, so that petitioner failed to 
carry burden of proof and Commissioner’s determination was sustained. 
Covil Insulation Co____________- eA ie) Soe eee 

Loans and Accounts Receivable—Subsidiary Corporation— 
Debt or Equity.—Where corporation X, which organized corporation Y 
in 1961 and acquired 72% of its stock with predominant motive of having 
captive customer for its processed wool, in 1964 in order to satisfy Y’s 
operating capital needs began making loans to Y, evidenced by interest- 
bearing promissory notes and later secured by security interest in all Y’s 
assets, and sold inventory to Y on credit basis, recording accounts 
receivable as income in year of sale, Court applied tests outlined in case 
law and determined that under circumstances on Y’s liquidation in 1970 
loans and accounts receivable were debt, not equity, for which X was 
entitled to business bad debt loss. W. W. Windle Co__________-___~- 

Shareholder Loans to Corporation—Primary Motive to Protect 
Subsidiary or Own Employment and Reputation—Business or 
Nonbusiness.—Where petitioner, as founder, president, and former sole 
shareholder of X corporation, sold his X shares to Y corporation, in which 
he owned large block of stock, and later made loans to Y to avert Y’s 
financial difficulties and proposed sale of X’s assets to Y’s controlled 
corporation Z, Court disallowed petitioner’s subsequent business bad debt 
deduction of loss resulting from discharge of loans at less than face value, 
since under facts, petitioner’s primary motive in making such loans was to 
protect X’s business and not to preserve or enhance his own employment 
or business reputation, so that loss resulted from nonbusiness debts and 
was deductible only as provided in sec. 166(d). David Shinefeld ______ 


BASIS 
See also AMORTIZATION and CORPORATIONS. 


Adjustment for Depreciation ‘‘Allowed”’ in Prior Year— 
Reallocation of Purchase Price Among Assets—Commissioner’s 
Computation.—Where 1965 depreciation deduction for credit informa- 
tion file purchased in 1964 was based on petitioners’ use of $1,715,000 as 
basis for file and resulted in tax benefit of $276,768, and in 64 T.C, 223 
Court recomputed basis as $1 million with annual depreciation 
deductions of $166,666 allowable, Commissioner properly reduced peti- 
tioners’ basis for credit file by $276,768 and not $166,666, since Commis- 
sioner had not disallowed claimed deduction for 1965; sec. 1916(a)(2)(B) 
requires basis to be adjusted by greater of depreciation allowed or 
allowable; and, contrary to petitioners’ contention, error in 1965 
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BASIS—continued 
depreciation deduction was not in permitting deduction for depreciation 
of goodwill, a nondepreciable asset, but was in allocating too much of 
purchase price to credit file, the depreciable asset. Computing & 
STR Weer Op RIN os or aR 8 ge A a ar ee ae 
Condemnation Award—Allocation Between Rental and Per- 
sonal Portions of Property—Capital Gain.—Where petitioners, who 
subsequently reinvested part of condemnation award for which they 
claimed nonrecognition of gain, allocated 80% of recovery to rental 
portion and 20% to personal portion of condemned property based on fair 
market value in computing gain on award, Court sustained 
Commissioner’s calculation based on same formula allocating 93% to 
rental portion and 7% to personal portion of property, since petitioners 
did not carry burden of proving Commissioner’s calculation was incorrect, 
and stipulation contained no evidence of fair market values. Frank 
gneiss oat Pee AS me Spt Part ye cia Rates 
Stock Purchased on Margin—Capitalization of Interest—Sound 
Accounting Principles.—Where petitioner included in adjusted basis 
of stock sold interest paid on margin luans incurred in stock purchase in 
reliance on sec. 266 and reg. 1.266-1(b), Court determined that factual 
question was whether under “sound accounting principles,” as generally 
accepted by accounting profession, interest may properly be charged te 
capital account, as to which petitioner put on no evidence and hence failed 
to carry his burden of steal snd in addition Court’s independent review 
of accounting texts, literature, and principles, as well as case law, was 
consistent with testimony of Commissioner’s expert witness that under 
sound accounting principles cost of stock investment does not include 
interest paid on borrowed funds to acquire stock. Mitigation provisions of 
secs. 1311-1315 were not applicable to grant petitioner relief, since 
statute of limitations was not invoked. Ralph E. Purvis _____~__-_- 


CAPITAL EXPENDITURES 

Ampules Distributed Free of Charge—Capital Expenditure or 
Expense—Nonamortizable.—On remand for redetermination of tax 
treatment for expenditures attributable to free distribution of 63,903 
ampules, Court determined that (1) free distributions were not 
advertising expenses but constituted capital expenditures in nature of 
goodwill related to research, development, and distribution of drug, and 
(2) no amortization was allowable, since to extent expenditures were for 
goodwill, they were nonamortizable as matter of law, and to extent 
expenditures were for research and experimentation, they were 
nonamortizable because no “reasonably” ascertainable useful life could be 
asctibed to them: Marko Durovie.. 22%. 2 oo 2s a 

Legal Fees in Acquisition of Assets—Portion Attributable to 
Intangibles—Capital Expenditure or Expense.—Where petitioner 
corporation X engaged in development, manufacture, and sale of various 
products for outdoorsmen, paid attorney fees in connection with 
acquisition of certain assets from corporation Y, including goodwill and 
trade names for which no part of purchase price was allocated, Court was 
not bound by allocation of values made in purchase contract, and on 
evidence, petitioner was required to capitalize 10% of attorney fees as 
portion attributable to goodwill and trade names, and remainder was 
currently deductible. Buddy Schoellkopf Products, Inc _______-~_- 

Legal Fees in Insider Stock Purchase Dispute—Capital 
Expenditure or Expense—Sec. 1341 Applicability.—Contrary to 
petitioner’s contentions, legal fees, incurred in successful defense of action 
under SEC rule 10b-5 to recover damages from sale of stock to petitioner, 
were not deductible under sec. 162 either as expenses incurred in his trade 
or business as corporate executive, since, even though petitioner was 
“insider,” he was not officer or director of corporation, his stock 
ownership was nominal, he gave no advice as corporate executive, and he 
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CAPITAL EXPENDITURES—continued 


did not purchase stock in his trade or business, or as ordinary and 
necessary expense incurred to protect his business reputation, since his 
concern for his business reputation could not be separated from claim for 
monetary damages; and contrary to petitioner’s alternative argument, 
even though legal expenses were capital expenditures, tax for year he sold 
stock could not be recomputed under sec. 1341 to reflect resulting loss, 
since regs. specifically exclude legal fees and other expenses incurred with 
respect to item previously included in income from such adjustment. 
JOR LOCKS 2a =o 3 ee a fees EI Shee oy = 


CAPITAL GAINS AND LOSSES 
See also BASIS, DAMAGES, and INCOME. 


Sale of Stock—Collapsible Corporation—Capital or Income.— 
Where petitioner owned 20% of stock of subch. S corporation, which built 
and operated cable TV system, and sold stock at substantial gain before 
corporation realized substantial part of taxable income, even though 
corporation was collapsible corporation under sec. 341(b) because 
petitioner had requisite “view” to effect sale which was formed during 
corporation’s continuous production as provided under regs., Court deter- 
mined that gain was long-term capital gain and was not converted to 
ordinary income, since petitioner came within relief from sec. 341(a) pro- 
vided in sec. 341(e), on facts showing petitioner was not in another T'V or 
other business which would have caused corporate assets to be ordinary 
income assets in his hands, and net unrealized appreciation in corpora- 
tion’s subsection (e) assets (subscription contracts) amounted to less than 
15% of corporation’s net worth. Estate of C. A. Diecks__________-~- 

Termination Payments—Agreement as Lease or Employment 
Contract—Capital or Income.—Where petitioner A in 1962 took over 
operation of cardroom on B’s premises under agreement providing for 
fixed monthly payments from A to B but excluding formal assignment of 
B’s license to operate cardroom, which would have resulted in revocation 
of license, and in 1965 county officials suspended license on deter- 
mination that 1962 agreement was in fact assignment of license and 
therefore contrary to law, whereupon A and B terminated operating 
agreement by settlement agreement under which A was to receive lump- 
sum payment plus percentage of gross profits each year until 1977, Court 
determined on facts that 1962 agreement constituted lease rather than 
employment contract, termination of which was sec. 1231 sale or 
exchange of property, so that, contrary to Commissioner’s contentions, 
payments A received under settlement agreement were capital gains 
subject to sec. 1245 recapture of depreciation previously taken on 
leasehold, and hence were not subject to self-employment tax. Howard 
Gn gener ee SL ok oe Se sae certs ae stele gh 


Worthless Stock—Acquired for Business and Investment 
Reasons—Capital or Ordinary Loss or Business Expense.— 
Corporation X, engaged in processing and selling raw woolen stock and 
other woolen materials, which organized corporation Y in 1961 to 
operate woolen textile mill and acquired 72% of its common stock with 
predominant motive of having captive customer for its processed wool and 
secondary motive of making profitable investment, was not entitled to 
either ordinary loss deduction under sec. 165(a) or ordinary and necessary 
expense deduction under sec. 162(a) when stock became worthless in 
1970, since Court declined to extend Corn Products doctrine and refused 
to expand statutory exceptions to “capital assets” in mixed-motive case 
where both investment and business motives existed for purchase of stock. 
U2 WW «WU ETReR the lO ed Sols See a es ae 


COMMISSIONER OF INTERNAL REVENUE 
See INSURANCE COMPANIES. 











Page 


1004 


117 


1068 





INDEX-DIGEST 


COMMUNITY PROPERTY 
See ADDITIONS TO TAX and NONRESIDENT ALIENS. 


CONSOLIDATED RETURNS 


Insolvent Subsidiary—Investment Adjustment and Excess 
Losses—Validity of Regs.—Where petitioner corporation X filed con- 
solidated tax returns for 1967 and 1968 with subsidiary Y, whose net 
operating losses were used to reduce consolidated income or were carried 
back to prior taxable years in amounts exceeding X’s basis in Y stock, and 
X further filed purported consolidated return with Y for 1969, after Y’s 
insolvency in 1968, reducing consolidated income by net operating loss 
carryover attributable to Y, Court upheld validity of (1) reg. 1.1502-32 
whereby X’s basis in Y stock was reduced below zero for losses in excess of 
basis, resulting in excess loss account, and (2) reg. 1.1502-19 whereby Y 
stock, concededly worthless in 1968, was deemed “disposed of” and excess 
loss account was included in X’s taxable income as ordinary income upon 
such disposition, since regs. reflected permissible exercise of rulemaking 
power granted by sec. 1502 and, under facts of case, demonstrated 
reasonableness in limiting tax deduction to group’s economic loss. Covil 
Raa RE cc ee Perea e Lane ee 


Penalty on Multiple Surtax Exemption Election—Controlled 
Group of Corporations—Excluded Stock.—Court determined that 
petitioners, parent corporation X and its 11 subsidiary corporations, were 
controlled group of corporations under 1563(a)(1) subject to surtax 

nalty provided in sec. 1562, since stock of subsidiaries which was owned 

y their employees and was subject to option to repurchase by corporation 
Z, which X created to acquire and dispose of stock, was “excluded stock” 
under sec. 1563(c)(2)(A)(iii) for computation of 80% ownership by 
parent, on facts showing parties stipulated that repurchase option sub- 
stantially restricted employees’ disposition of stock, x retained control of 
Z and had same benefits of control over employees’ stock as if it were out- 
right owner, and, although options directly favored Z, they indirectly 
favored X. Crow-Burlingame Co__________-__-_---_-------- 


CONTRIBUTIONS 
See also ESTATES AND TRUSTS. 


Charitable—Invention Transferred From Grantor Trust to 
University—Charitable or Business Transaction.—Where 
petitioners claimed charitable deduction for cigarette filter invention 
transferred to trust, herein determined to be grantor trust, which trans- 
ferred invention to Columbia University in July 1967 under negotiated 
agreement obligating university to prosecute patents, to protect them 
from infringement, and to enter into Sieiahie agreements with cigarette 
industry, and in February 1968 petitioners terminated agreement because 
university was not satisfactorily carrying out its obligations under agree- 
ment, Court denied deduction and determined true nature of transaction 
was not charitable within meaning of sec. 170, since on evidence transfer 
was business transaction for profitable commercial exploitation of filter 
for petitioner’s benefit, and although petitioners intended that university 
would receive economic benefit to further cancer research, intended 
benefit was identical to that conferred on any person chosen to render 
such services for compensation and was insufficient to characterize 
transfer as charitable contribution. Irving I. Rusoff ________---_-_~- 
CORPORATIONS ‘ 

See also other titles. 

Acquisition to Avoid Tax—Net Operating Losses and Loss in 
Sale and Leaseback—Bona Fide Business Purpose.—Where peti- 
tioner corporation X in single transaction acquired 56% of stock in Y 
corporation which owned hotel sustaining operating losses, Y sold hotel to 
X’s subsidiary Z at loss and leased back property, and X, after acquiring 
80% of Y’s stock, liquidated Y and claimed Y’s net operating losses and 




















































1195 


Page 


364 


~] 
Go 
or 


459 








1196 INDEX-DIGEST 


CORPORATIONS—continued 


Y’s loss on sale of hotel on its consolidated income tax return, Court 
determined X was not precluded from deducting (1) net operating losses, 
since on facts X’s principal purpose in acquiring Y was not tax avoidance 
contemplated by sec. 269(a), (2) loss carryovers, since on facts Y did not 
substantially change its business after acquisition by X, so that sec. 
382(a) was not applicable, and (3) losses on sale of hotel, since, contrary to 
Commissioner’s alternative contentions that sale was lacking in substance 
or was exchange of like-kind property, facts showed sale had valid business 
purpose. Capri, Inc ______~ bee teal ene one meas Ye 

Liquidation—Distribution of Expensed Equipment— 
Recognition of Income Under Tax Benefit Rule.—Corporation 
engaged in motor freight transportation was required to include in gross 
income under tax benefit rule previously expensed tires and tubes, 
distributed in liquidation before their useful life had been exhausted, at 
lesser of fair market value or portion of cost attributable to useful life 
remaining at distribution, since for tax purposes tires and tubes were 
deemed consumed when expensed, their subsequent treatment by 
corporation on distribution as property having value, even though it 
neither received nor was entitled to receive money or property for tires 
and tubes, resulted in corporation being deemed to in received 
immediately before distribution tires and tubes equal in value to those 
expensed, and such receipt had independent tax significance which was 
not subject to sec. 336. Tennessee Carolina Transportation, Inc __~- 

Liquidation—Income from Distributed Assets—How and to 
Whom Taxable.—(1) Commissioner’s determination under sec. 446(b) 
that cash basis corporation, which liquidated May 23, 1970, was taxable 
on income from motion picture and television rights distributed to 
petitioner shareholders was sustained as to payments to which 
corporation had “fixed and determinable right” and only ministerial act 
of computation remained, but not as to payments based on net proceeds 
subject to significant contingencies before close of relevant accounting 
periods, and (2) contrary to petitioners’ contention, their 1970 taxable 
income, which included gain on liquidation distribution, could not be 
adjusted for their liability as transferees for corporate tax deficiencies, 
but under case law taxes paid as result of transferee liability could be 
deducted as loss for year in which paid. Judith Schneider __~_~~--_~- 


Sale or Nontaxable Exchange—Requisite Control of Stock— 
Basis for Depreciation.—Court sustained contention of petitioner 
corporations X and Y which filed consolidated returns for taxable years 
that transfer of assets to X by incorporator A in exchange for X stock was 
taxable sale and not tax-free exchange under sec. 351, since, on record, 
sales agreement required A, as part of incorporation transaction, to sell 
almost half of stock outstanding to incorporator B over period of time, 
thereby depriving A of requisite percentage of stock within meaning of 
sec. 368(c) necessary for “control” of X immediately after exchange, so 
that X and Y, which subsequently purchased all X stock from its 
incorporators, were entitled to depreciate X assets on higher fair market 
value of assets at time of incorporation rather than on lower 
incorporators’ basis. Intermountain Lumber Co ________------..- 


Surtax Exemptions—Brother-Sister Controlled Group— 
Common Control and Ownership Requirement.—Corporation X, 
whose stock was entirely owned by A, and corporation Y, whose stock was 
owned 55% by A and balance by B, did not constitute brother-sister 
controlled group of corporations because, under sec. 1563(a)(2), B’s stock 
could not be taken into account to determine if the 80% ownership test 
was satisfied, since, considering legislative history and statutory purpose 
and language, each person must own stock in each member of controlled 
group; furthermore, reg. 1.1563-1(a)(3)(ii) is invalid to extent it extends 
statutory language of sec. 1563(a)(2) by providing that same persons 
within ownership group need not own 80% of each member corporation, 
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CORPORATIONS—continued 


since underlying congressional intent was that statutory provisions reach 
only multiple corporations characterized by common control and 
ownership. Fairfax Auto Parts of Northern Virginia, Inc _____-_ ~~ 


CREDITS AND EXEMPTIONS 
See also CONSOLIDATED RETURNS, CORPORATIONS, and 
LIMITATIONS. 


Investment Credit—Basis of Self-Constructed New Sec. 38 
Property—Includability of Depreciation on Constructing 
Assets.—Petitioner’s subsidiaries, which constructed their own 
telephone and power plant properties which qualified as new sec. 38 
property as defined by sec. 48(b), for purposes of determining qualified 
investment under sec. 46(c)(1)(A), were permitted to include in basis 
depreciation sustained with respect to constructing asset on which no 
credit was allowed, but not as to property on which credit was allowed, 
since reg. 1.46-3(c)(1) was invalid, as plainly inconsistent with statute 
and congressional intent to deny double credit, to limited extent that it 
excluded from basis depreciation attributable to constructing property on 
which no investment credit was allowed. United Telecommunications, 
A Ss St AD ce ch OA a etd kU oa eet. 

Investment Credit—Recapture—Sale of Stock After Termi- 
nation of Subch. S Election.—Court determined that investmert 
credit claimed by petitioner, who owned 20% stock of cable TV system 
which terminated its subch. S election day before petitioner sold his 
stock, was subject to recapture by petitioner, since under reg. 
1.47-4(a)(2), as given retroactive effect consistent with prior case law, 
stock was sold before end of estimated useful life of investment credit 
property, mere termination of subch. S election is not disposition of prop- 
erty, and it is corporation’s status in year assets were acquired that 
governs who is entitled to investment credit. Estate of C. A. Diecks___ 

Investment Credit—Recapture in Year of Disposition—Invalid 
Amended Return.—Petitioners, who in 1967 properly claimed $1,400 
investment credit under sec. 38 for property purchased and transferred to 
corporation which disposed of property in 1970, were required to recap- 
ture investment credit on their 1970 tax return under express terms of 
sec. 47(a)(1) and were not entitled to amend their 1967 return to delete 
investment credit for that year, since to permit taxpayers to change 
method of tax treatment of credit would result in uncertainty in 
administration of sec. 47 and would bear on taxpayers’ liability in sub- 
sequent year. Jack R. Goldstone _________________-__-__-----_- 

Investment Credit—Sec. 38 Property—Coin-operated Laundry 
Equipment.—(1) Subch. S corporation’s coin-operated laundry equip- 
ment leased for use in apartment buildings and available to public on 
same basis available to tenants was eligible for investment credit under 
sec. 38, since sec. 48(a)(3)(A) includes as “sec. 38 property” nonlodging 
commercial facilities which are available to persons not using lodging 
facilities on same basis as persons using lodging facilities; and (2) under 
sec. 46(b)(1) petitioners were allowed investment credit carryovers from 
1962-65 to 1966-68. Sydney Mandler _____________--__----~~_- 

Investment Credit—Sec. 38 Property—Outdoor Advertising 
Signs.—Outdoor advertising signs, placed along highways to provide 
petitioner’s customers with advertisement, constituted tangible personal 
property within meaning of sec. 48(a)(1)(A), and therefore, qualified for 
sec. 38 credit, under case law and on evidence showing they were readily 
and easily removable, were not constructed to last or remain permanently 
in place, and were not permanently damaged on removal; moreover, 
Court rejected Commissioner’s contention that language in House 
committee report specifically excluding “advertising displays” from sec. 
38 credit was intended to apply to advertising signs, since there was no 
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CREDITS AND EXEMPTIONS—continued 


indication that display signs of temporary nature installed by one in 
advertising business were within exclusion. Whiteco Industries, Inc ~~ 


Investment Credit—Used Oil Field Completion Equipment— 
Used by Same Parties Before and After Acquisition.—Commis- 
sioner’s determination under reg. 1.48-3(a)(2)(i), that joint venture could 
not claim investment credit under sec. 38 with respect to used oil field 
completion equipment purchased in 1968, was sustained, since petitioner 
failed to prove that equipment was not used by same parties before and 
after it was purchased. Lawrence Ocrant __________---------- 

Investmen* Credit Recapture—Triggered by Subch. S Elec- 
tion—Timeliness of Assumption Agreement.—Where petitioner, 
which elected subch. S status effective Jan. 1, 1969, failed to file assump- 
tion agreement under reg. 1.47-4(b)(2) until Apr. 17, 1970, when its 
accountants notified it of potential liability on subch. S election for 
investment credit recapture tax on sec. 38 property for period ended Dec. 
31, 1968, unless agreement was filed, and IRS retained agreement with- 
out questioning its effectiveness until amended answer was filed in this 
proceeding on Mar. 28, 1975, alleging petitioner’s liability for recapture 
tax, Court determined on facts that late filing of agreement was for “good 
cause”’ and that it relieved petitioner of alleged liability for recapture tax, 
since (1) late filing did not cause Commissioner prejudice or incon- 
venience, (2) petitioner acted in good faith, reasonably relied on advice of 
tax counsel, and immediately complied with requirements of reg. upon 
discovery of need for agreement, and (3) reg. was intended to provide 
flexibility of deadlines to avoid undue hardship. Bell Fibre Products 
OOP E Se S55. GEM. Bae ears Sesto ie ole a Stee 
DAMAGES 

Settlement Proceeds Allocable to Loss on Sec. 1231 Property 
Sale—Arrowsmith Doctrine—Capital or Income.—39% shareholder 
of electing small business corporation, who deducted from ordinary 
income in 1964 his portion of corporation’s net operating loss, major part 
of which resulted from loss on sale of sec, 1231 property, was required to 
report his portion of proceeds from antitrust suit settlement in 1967 attri- 
butable thereto as ordinary income and not as long-term capital gain, 
since Arrowsmith, which concededly applied, required that gain realized 
in 1967 be treated in same manner as if it had been received in 1964 
when it would have resulted in ordinary income as it was merely adjust- 
ment of sale price; $5,000 of net settlement was allocated as capital gain 
under Cohan rule to injury of capital invested in corporation and good- 
will, which Court was satisfied resulted from failure of business, since 
petitioner’s allocation of damages in complaint was insufficient proof 
upon which to base allocation; and remaining proceeds were ordinary 
income: waviawmromier 22 20 ue ite el he ee eS 


DEDUCTIONS 


Addition to Tax—Imposed for Failure to Timely Pay Proper 
Tax Liability—Deductibility.as Interest or Business Expense.— 
Sec. 6651(a)(2) addition to tax imposed for failure to timely pay proper 
tax liability was not deductible as interest under sec. 163, considering 
that amount imposed by sec. 6651(a)(2) is clearly labeled addition to tax 
and serves as penalty, which unlike interest is avoidable on showing that 
failure to pay tax was due to reasonable cause and not willful neglect; that 
interest under sec. 6601(a) may run on addition to tax not paid within 
prescribed period; that recent legislation affecting interest rate left 
penalty rate unaltered; and that penalty is subject to aggregate limit of 
25%; moreover, deduction of addition to tax as penalty is prohibited by 
sec. 162(f) and regs., and even assuming trade or business connection 
which petitioner did not argue, under case law deduction was disallowed. 
RP er er ee Se ee eee 
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DEDUCTIONS—continued 

Depreciation, Etc.—Substantiation—Burden of Proof.— 
Petitioner, who submitted either unverified oral testimony without 
supporting documentary evidence or no evidence at all, failed to sub- 
stantiate in excess of amounts allowed by Commissioner alleged expenses 
for depreciation, air travel, advertising, business meals and lodging, 
medical expenses, charitable contributions, and general sales taxes. 
Frank J. Hradesky ______~ Bec ia ee Seb ae eto ve ag ay 


DEFICIENCY 
See RETURNS, RULES, and UNITED STATES TAX COURT. 


DEFICIENCY NOTICE 
See also LIMITATIONS and UNITED STATES TAX COURT. 


Validity—Executed Consent Form as Closing Agreement— 
Equitable Estoppel.—Petitioners’ executed Form 4549 consenting to 
immediate assessment and collection of deficiency did not constitute final 
closing agreement under sec. 7121 and did not prevent Commissioner 
from issuing additional assessment, since neither petitioners’ belief that 
they were entering into “closing agreement” nor Commissioner's 
acceptance of check satisfied requirements of statute; nor was 
Commissioner barred by doctrine of equitable estoppel from assessing and 
collecting deficiency, since petitioners’ execution of Form 4549 and pay- 
ment pursuant thereto did not establish requisite elements of reliance to 
their detriment and that such reliance was justifiable or reasonable. 
Re rN Ee en eo 


DEPLETION 


Coal Mines—Nontransferable and Nonexclusive Lease— 
Economic Interest.—Petitioner was not entitled to percentage deple- 
tion deduction in 1970 under secs. 611 and 613 for income derived under 
coal mining license which was nonexclusive, nontransferable and subject 
to termination without cause by owner upon 10-day notice to licensee, 
since petitioner did not own requisite “economic interest” in minerals in 
place or have right to share in income from its production, and license 
transferred “mere economic or pecuniary advantage to be derived from 
production.” Mayo Holbrook______ pet ah Rag eB oe ees 


DEPRECIATION 

See also other titles. 

Averaging Convention—Short Taxable Year—Computation.— 
Joint venture organized on Dec. 1, 1968, to acquire and lease oil field 
completion equipment, which claimed full 6 months’ depreciation on 
equipment acquired, misapplied “averaging convention” authorized by 
reg. 1.167(a)-10(b), since year with respect to which computations are 
made is not calendar year but taxable year which here was of only 1 
month’s duration; moreover, Court rejected petitioner’s contention that 
depreciation deduction is intended to reflect decline in fair market value 
of assets, since its purpose is to enable owner to charge off cost of assets 
over their useful lives. Lawrence Ocrant________________~~- eee 

Lessee’s Improvements—Amortizable Over Lease or 
Depreciable Over Useful Life—Lease for Term Certain or Inde- 
finite Period.—Where two trusts with petitioner corporation’s president 
and vice president as respective trustees leased land to foundation, which 
in turn leased land to petitioner in 1956 for 15 years, any improvements 
becoming property of trusts, Court determined air-conditioning and fire 
sprinkler system installed in 1965 were to be depreciated over their useful 
lives of 10 and 25 years, respectively, and were not amortizable over 
remaining term of lease, since under case law and on facts, petitioner’s 
lease was of indefinite duration despite fixed term provided for in lease. 


Buddy Schoellkopf Products, Inc _________-_-_--------~~-- 


Used Sec. 1250 Property—Declining Balance Method—Binding 
Written Contract Requirement.—Where petitioners and other share- 
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DEPRECIATION—continued 


holders of corporation which owned office building agreed on June 23, 
1969, to liquidate and upon liquidation on Dec. 31, 1969, building was 
transferred to shareholders who thereafter held property as partners, 
Court determined that partnership was not entitled to use 150% declining 
balance method to compute depreciation, since partners acquired building 
which was used sec. 1250 property after July 24, 1969, thus coming 
within sec. 167(j)(4) proscription, and on facts memorandum to share- 
holders of president’s meeting with shareholders and minutes of share- 
holder meeting did not constitute binding written contract for acquisition 
of sec. 1250 property within congressional intent to entitle partnership to 
relief under sec. 167(j)(6)(C) exception. Matthew V. Byrne____~_-__- 


DISTRIBUTIONS 
See SMALL BUSINESS CORPORATIONS. 


DIVIDENDS 
See ESTOPPEL and SMALL BUSINESS CORPORATIONS. 


ESTATE TAX 
See INCOME. 


ESTATES AND TRUSTS 


Administration Expenses—Costs of Selling Corpus of 
Testamentary Trust—Deductibility As.—Selling expenses of 2 
improved parcels of real estate which constituted bulk of residuary estate 
distributable to testamentary trust were deductible administration 
expenses under sec. 2053(a) consistent with N.Y. law and regs., following 
Estate of Louis Sternberger, and considering that property was not 
specifically devised, distribution in kind was not contemplated by 
testator, and selling expenses were necessarily incurred within meaning of 
regs. for distribution to trustee, who did not wish to accept real estate as 
bulk of testamentary trust. Estate of Christine Swayne and Estate of 
David Smith, distinguished. Estate of Joseph Vatter ______---_--- 

Administration Expenses—Postdeath Interest—Allowable 
Under State Law.—(1) Postdeath interest on gift tax liability deter- 
mined herein was deductible as reasonable expense of administration 
under sec. 2053(a)(2), since expense was within jurisdiction of proper 
State probate court and would be allowable under State law, and (2) 
postdeath interest on loans incurred by decedent before death to purchase 
treasury bonds used at death to pay part of estate tax was deductible 
under sec. 2053(a), since interest was actually paid, such expense was 
necessarily incurred, it was reasonable for executors to pay interest rather 
than to retire debt, and such interest was determined proper administra- 
tion expense under State law. Estate of Jane deP. Webster _______~- 


Apportionment of Estate and Inheritance Taxes—Life Estate 
and Charitable Remainder Interests—State Law.—Absent clear 
direction in decedent’s will that Federal estate taxes and State 
inheritance taxes were chargeable solely to interests of life beneficiaries, 
Court applied New York law of apportionment and charged taxes 
attributable to life estates preceding charitable remainders against corpus 
of residuary trust, thereby reducing charitable remainder deductible from 
estate under sec. 2055, since provisions concerning order of payment of 
income in will, relied on by petitioner as evidence of clear direction by 
decedent, merely referred to source of funds provided for costs of 
administration, rather than apportionment of taxes between interests 
passing to life beneficiaries and charitable remainders. Estate of Anton 

ARE athe ed) eee Se ee 

Charitable Remainder Trusts—Deductibility of Contri- 
butions—Taxability of Income to Grantor.—Where petitioner, 
grantor and cotrustee of 4 charitable remainder trusts, claimed charitable 
contribution deductions for remainder interests of assets transferred to 
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ESTATES AND TRUSTS—continued 


trusts, and trusts later sold assets to profit-sharing pension tru. created 
by corporation which was controlled by petitioner, and lent sales proceeds 
to petitioner’s corporation for unsecured notes (later secured), which 
funds were used by corporation to reduce its debt to its pension trust, 
Court determined that (1) petitioner was entitled to charitable deduc- 
tions, since on facts and under case law charitable trusts were viable 
entities with charitable purpose, and transfers of property to trust were 
valid gifts of property which were herein determined to have value, and 
(2) contrary to Commissioner’s contention, income from sales trans- 
actions was not taxable to petitioner under secs. 675(3) or 674(4), since 
petitioner, although party on all sides of each transaction, was account- 
able to third party or disinterested authority regardless of hat he was 
Wearing 6 aor Deenmor 2.028 Te ee oad oe Eigen Ee 2d 


Claim Against Estate For Usufructuary Accounting—La. 
Law.—Where decedent’s H’s will leaving all his property to decedent was 
submitted for ancillary succession proceedings in La. where oil and gas 
lease interests were located, and their 3 children executed renunciations 
of forced heir shares to which they were entitled under La. law, Court 
determined, contrary to petitioner’s contention, that decedent acquired 
full ownership in La. succession proceedings, and no deduction under sec. 
2053 as claim against estate for usufructuary accounting was permitted, 
since La. law did not require decedent’s estate to account to forced heirs of 
H for amounts she consumed under leasehold interests after she had 
acquired full ownership of these interests in prior La. succession pro- 
ceedings and had exercised full dominion and control over leasehold 
interests. Estate of Kate M. Gibson_______________________-_- 

Grantor Trust—Charitable Contribution—Deductible by Trust 
or Grantor.—Where petitioners transferred invention to trust and 
retained right to trust income and proceeds from sale of corpus, and trust 
donated invention to Columbia University, Court determined that 
petitioners created “grantor” trust and, by retention of trust income and 
right to proceeds from sale of any corpus, were considered owners of entire 
trust under sec. 677, and under sec. 671, grantors were entitled to any 
charitable contributions made by trust. Irving I. Rusoff _____._____~ 

Gross Estate—Former W’s Claim Under Separation Agreement 
for Payments Secured by Trust—Consideration.—Where decedent 
separated from W in 1950 and entered into binding separation agreement 
under which monthly payments to W for life or until her remarriage were 
secured by trust, income of which was payable to decedent so long as not 
in default under agreement and corpus distributable to decedent upon W’s 
death or remarriage, and W afterwards was granted absolute divorce 
under decree which made no reference to separation agreement, the Court 
determined that (1) since no consideration in money or money’s worth 
was received for creation of trust to secure monthly payments inde- 
pendent of consideration for agreement to make payments, no reduction 
of value of trust includable in decedent’s gross estate could be permitted 
under sec. 2034(a), (2) W had valid claim against decedent’s estate for 
monthly payments based on separation agreement, since release of right 
to support while still married was consideration in money or money’s 
worth under sec. 2053(c)(1)(A) even though W would not have been 
entitled to alimony under Pennsylvania law after absolute divorce, and 
(3) absent showing of value in money or money’s worth for provision in 
agreement for payments to W after decedent’s death, estate was not 
entitled to deduction under sec. 2053 for W’s claim against estate for 
those payments. Estate of Robert F. Iversen _________________- 

Gross Estate—Income Beneficiary’s Power of Appointment 
Over Trust Assets—Trustees’ Distributions of Principal.—Where 
decedent was life-income beneficiary with general testamentary power to 
appoint principal on her death of marital deduction trust established by 
husband's will, and trustees, under their power to use trust principal to 
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ESTATES AND TRUSTS—continued 


meet decedent’s reasonable needs, on several occasions distributed cash 
and stock to decedent to be used as gifts to remaindermen, Court 
determined that decedent’s power of appointment extended only over 
principal remaining at her death and was extinguished as to assets dis- 
tributed during her life, value of which was not includable in her estate 
under sec. 2041, since under N.C. law, trustees’ power to invade trust was 
discretionary, was exercised within bounds of reasonable judgment as 
viewed in hindsight, and was not contrary to testator’s intent to benefit 
his entire family which was construed from language of will and factual 
circumstances surrounding execution of will. Estate of Betty Durham 
UTNE oobi Pa ceca eh ee ne Mee SAS Nee ee PEO 

Gross Estate—Inter Vivos Trust—Retention of Enjoyment and 
oo to Designate Recipients of Enjoyment.—Where decedent in 
1948 transferred his 60% of common stock (other 40% being owned by his 
sisters) in corporation to irrevocable trust, naming himself one of three 
trustees with broad management powers, including right to vote and sell 
stock, and decedent remained trustee of trust and director and chief 
executive of corporation until his death in 1967, Court determined 
transfer was completed one and value of stock was not includable in gross 
estate under sec. 2036, since under United States v. Byrum (1) decedent 
did not retain enjoyment of stock “under” transfer, and rights with 
respect to stock did not constitute enjoyment within meaning of sec. 
2036(a)(1), and (2) decedent did not retain right, alone or in conjunction 
with others, to designate recipient of property or income therefrom 
within meaning of sec. 2036(a)(2). Estate of Charles Gilman___-_-__~_ 


Gross Estate—Trust Property—Retained Powers.—Where 
decedent created trust in 1931, designated himself one of three trustees, 
included in corpus four life insurance policies on his life and other 
income-producing assets, instructed trustees to pay premiurns out of trust 
assets and remaining income to decedent and on his death to pay income 
to daughter until she reached 50 at which time she would receive 
principal, and retained power to substitute securities, property, and 
policies “of equal value” for those transferred to trust, Court determined, 
contrary to Commissioner’s contention, (1) decedent’s power to substitute 
property was not a power to “alter, amend, or revoke” trust under sec. 
2038(a)(2) so as to render corpus includable in decedent’s gross estate, 
since power of substitution was no greater than a settlor’s power to direct 
investments, and corpus of trust would not be depleted because property 
substituted had to be “of equal value,” and (2) proceeds of insurance 
policies were not includable in decedent’s gross estate under sec. 2042(2), 
since decedent’s powers with respect to policies did not give him any 
“incidents of ownership” within the meaning of that section because he 
had no power to change beneficial ownership or beneficiaries, or to deter- 
mine manner of payment of proceeds. Estate of Anders Jordahl __ ~~~ 


Income in Respect of Decedent—Corporate Liquidation—Right 
to Receive Distribution.—Where corporation X adopted plan of 
compre liquidation under sec. 337 which was approved by sole share- 
holder before his death, and as of date of his death all that remained to be 
done under plan was adoption of resolution to distribute assets to share- 
holder’s estate and execution and filing of articles of dissolution with 
State, Court concluded under facts and circumstances that amounts 
received by estate on liquidation of X constituted income in respect of 
decedent within meaning of sec. 691, since (1) right to receive liquidating 
distribution existed at shareholder’s death, (2) estate acquired right to 
receive such distribution, and (3) actions remaining to be done by X’s 
board at time of shareholder’s death did not derogate decedent’s right to 
receive distribution. Estate of Harry B. Sidles_______________-- 

Marital Deduction—Effect of Husband’s Disclaimer—Property 
Passing Under Will or by Intestate Succession.—Where decedent’s 
husband, beneficiary of residuary estate under will if he survived her by 
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ESTATES AND TRUSTS—continued 


30 days, after such period filed disclaimer to property passing under will, 
contrary to petitioner’s contention that effect of disclaimer was that prop 
erty would pass under intestate succession whereby husband’s 1/3 share 
of property would qualify for marital deduction under sec. 2056, Court, in 
denying marital deduction, interpreted relevant State law to determine 
that residuary property devolved under will as if husband predeceased 
wife, here passing to decedent’s children, since sec. 2056(d) and (e) and 
other Code provisions did not clearly indicate who was entitled to receive 
interest resulting from disclaimer. Estate of Olive Ruth Swenson____ 


Marital Deduction—Terminable Interest—Life Estate in Art 
Collection with Election to Take Items.—Where decedent devised 
successive life estates in art collection to surviving spouse then daughter, 
with remainder to foundation, subject to provision that surviving spouse 
could elect within 6 months of his death to take absolute ownership of 
any item in collection, Court determined value of items she elected to 
take was not includable in computing marital deduction under sec. 2056, 
since at moment of decedent’s iaik she had only life estate in collection 
which was terminable interest under sec. 2056(b)(1), and, contrary to 
petitioner’s contentions, (1) right to elect to enlarge life estate was not 
alternative bequest, but was power to appoint herself absolute owner of 
selected items, (2) exception under 2056(b)(5) was not applicable, since 
election, which was limited to exercise within 6 months, was not exercis- 
able in all events as required, and (3) election was not “disclaimer” under 
2056(d)(1) in favor of absolute ownership, for if spouse had disclaimed 
she would have received no interest in collection and secondary life estate 
in daughter would have commenced. Estate of Ludwig Neugass __ ~~~ 

Marital Deduction—$200,000 Payment to W—Additional 
Bequest or Alternative Source of Funds.—Where additional 
$200,000 was paid to decedent’s wife at her request under provision in 
will authorizing trustees to borrow $200,000 against security of trust 
property to pay taxes or to make distribution to W at her request, Court 
rejected Commissioner’s and petitioner’s construction of will as 
embodying additional bequest to W, since it was unable to find that 
decedent intended to bequeath additional sum to W rather than to 
provide additional source of funds to pay taxes or to provide cash. alter- 
native for other bequests to W, and determined that petitioner failed to 
establish under will or with additional evidence that decedent made 
unconditional bequest to W or that additional $200,000 qualified for 
_ marital deduction under sec. 2056. Estate of Anton L. Trunk_____ ~~ 

Single or Multiple Trusts—Grantor’s Intent—Income Tax 
Returns.—Court determined income from “property held in trust’’ was 
to be taxed as earned by several trusts, rather than one trust as Commis- 
sioner contended, since, although trustee neither made physical division 
of trust property nor kept separate bank accounts for each share, trust 
instrument and subsequent amendment created separate trusts for each of 
settlor’s children rather than single trust for benefit of all of them, con- 
sidering (1) grantor’s testimony which showed unequivocal intent to 
create separate trusts, (2) “practical construction” by grantor-trustee who 
in prior years filed separate fiduciary income tax returns for each child’s 
portion, (3) provisions of trust instrument which manifested intent to 
treat each child’s share separately, and (4) amendment to trust 
instrument which clarified intent to create separate trusts. Robert L. 
CNG ON nee nh RPS eh pe ob 

Trust Assets—Decedent as Transferor or Conduit—Includable 
in Gross Estate or Gift on Expiration of Power to Terminate.— 
Where decedent’s H gave her 4,000 shares of stock in 1922 which she 
transferred 23 months later to trust for her 4 children with provision that 
decedent could terminate trust with consent of 2 of her children, and on 
her death only one child was living, Court determined (1) petitioner 
failed to carry burden of proof that H, not decedent, was transferor of 
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ESTATES AND TRUSTS—continued 

original corpus, (2) contrary to Commissioner’s contention, under 
Massachusetts law decedent lacked power at her death to terminate trust, 
since 3 of 4 children were dead, rendering sec. 2038(a) inapplicable, and 
(3) decedent’s power of termination expired on death of her 3d child, 
resulting in taxable gift of trust assets under sec. 2511, regs., and case law. 
Estate of Jane deP. Webster __ if we Peres eee he eee Je 


ESTOPPEL 
See also DEFICIENCY NOTICE and GIFTS. 


Cash Dividend To Be Applied to Stock Purchase—Taxability as 
Income—Same Issue Previously Decided by Court of Claims.— 
Where Court of Claims in Dietzsch v. United States determined that cash 
dividends, which petitioner received in 1965 and 1966 under agreement 
with GM for financing corporate dealership which required petitioner to 
apply dividends to purchase of stock GM held and to convert it into 
nonvoting stock, were taxable dividends, contrary to petitioner’s conten- 
tion that cash dividends should be disregarded and transaction deemed as 
distribution of nontaxable stock dividend under sec. 305, petitioner was 
collaterally estopped from relitigating in 1967 same issue in Tax Court 
decided previously by Court of Claims, since petitioner presented no new 
facts on which he could rely to avoid effect of earlier decision and law 
invoked was same with respect to taxable years 1965, 1966, and 1967. 
Richmond, Fredericksburg & Potomac Railroad Co., followed. William 
Os TOIOINBOR 2 a ed RU ed ee EE 


EVIDENCE 

Admissibility—Petitioners’ Statements to Commissioner’s 
Agents Suppressed in Prior Criminal Fraud Case—Commis- 
sioner’s Motion to Compel Answers to Interrogatories.—Although 
case involved addition to tax for civil fraud, Court granted Commis- 
sioner’s motion and directed petitioner to answer interrogatories which 
will disclose evidence of statements made to Commissioner’s agents 
during preliminary investigation interviews which were suppressed in 
prior criminal fraud case brought against petitioner for same years on 
ground that evidence was obtained in violation of petitioner’s rights 
under 5th amendment, since 5th amendment did not protect petitioner 
from requirement of giving testimony which might subject him to civil 
fraud liability unless such testimony would subject him to criminal 
charges (threat not present herein), and petitioner made no argument 
that evidence he sought to suppress was unreliable or untrue because of 
coersion. Elmer J. Brod ______--__~- = & 

Admissibility—Petitioner’s Statements to Special Agents in 
Initial Interview—Constitutional Rights.—Court denied petitioner’s 
motion to suppress statements he made during initial interview with 
Commissioner’s special agents concerning investigation of his income tax 
returns conducted early in morning at petitioner’s residence without 
advance warning, simultaneous with initial interview of his accountant, 
since, contrary to petitioner’s contentions, (1) special agents complied 
fully with requirements of IRS procedures in conducting interview and 
did not violate petitioner’s right to due process under 5th amendment, 
and (2) 5th and 6th amendment rights were not violated by special 
agents’ failure to give full Miranda warnings under holding of 3d Circuit, 
to which appeal herein will lie, that sole test for admissibility of 
taxpayer’s statements is voluntariness, which requirement was satisfied. 
dole Wi eimgieton. on tae ea Ae eae 

Admissibility as Exception to Hearsay Rule—Transcript of 
Decedent’s Deceased Accountant’s Testimony Before Grand 
Jury—Trustworthiness.—Transcript of testimony given by taxpayer’s 
accountant before Federal grand jury did not qualify as exception to hear- 
say rule under rule 803(24) or 804(b)(5), Federal Rules of Evidence, and 
could not be received as substantive evidence in subsequent action before 
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EVIDENCE—continued 

Court where both accountant and taxpayer were deceased and therefore 
unavailable to testify at trial and there was no cross-examination or 
opportunity for cross-examination of accountant by taxpayer or his 
representative and, in view of taxpayer’s demise, no opportunity to refute 
any adverse testimony given by accountant before grand jury, since under 
these circumstances such testimony lacked essential “equivalent cir- 
cumstantial guarantees of trustworthiness” which might justify 
admission as such exception. Estate of Hollis R. Temple _____--_-_~-- 


Constitutionality—Illegal Airport Frisk—Burden of Proof.— 
Although physical search of petitioner at airport as he departed from U.S. 
and removal of $20,000 cash from his person for which he was required to 
execute Report of International Transportation of Currency or Monetary 
Instrument, which prompted investigation of petitioner’s income tax 
returns, violated petitioner’s rights under 4th amendment, under case law 
and facts inter alia that Commissioner did not secure identity of 
petitioner’s bank from Form 4790, Court determined that 
Commissioner’s determination was not based on constitutionally tainted 
evidence, since connection between illegal search and evidence to be 
introduced at trial had “become so attenuated as to dissipate the taint”; 
consequently, presumption of correctness of statutory notice of deficiency 
was not destroyed, and under Efrain T. Suarez, burden of going forward 
with proof did not shift to Commissioner. John W. Singleton_____ ~~~ 

Motion to Compel Petitioner to Give More Complete Answers to 
Interrogatories—Bank Records—Stipulation Requirement.— 
Court (1) denied Commissioner’s motion to compel petitioner to give 
more complete answers to interrogatories or in alternative for entry of 
order that certain affirmative allegations in Commissioner’s answer be 
taken as established, since interrogatories concerned detailed items shown 
on petitioner’s bank statement which records were available at various 
banks, and (2) directed parties to comply to Rule 91(a) requiring stipula- 
tion of all facts which should fairly be in agreement with respect to 
information shown on bank records. Elmer J. Brod_____-_------~- 


EXEMPT ORGANIZATIONS 

Unrelated Business Income—Bingo Operations.—Petitioner, 
corporation exempt from Federal income taxation under sec. 501(c)(4), 
was subject to tax on unrelated business income from weekly bingo games 
open to public under secs. 511 and 512, since its bingo operation was trade 
or business under sec. 513 even though only a “game” under Minnesota 
law, and such trade or business was regularly carried on and was not sub- 
stantially related to petitioner’s performance of its exempt functions; 
moreover, petitioner did not fall within exception to definition of 
unrelated trade or business contained in sec. 513(a)(1), since individuals 
handling bingo operations were compensated. Smith-Dodd 
Businessman’s Association, Inc ______--------------~----- 

Unrelated Business Taxable Income—Debt-Financed Rental 
Property—Deductibility of Expenses Attributable to Exempt 
Income.—Where petitioner, agricultural organization exempt under sec. 
501(c)(5), leased 90% of office building which it acquired in debt- 
financed transaction to casualty insurance company and reserved balance 
for itself, and petitioner’s indebtedness to adjusted basis ratio as defined 
in sec. 514 for taxable year ended Oct. 31, 1970, was 76.04%, only 76.04% 
of allowable building rental expenses was deductible by petitioner in 
determining its unrelated business taxable income, and remaining 23.96% 
of expenses attributable to petitioner’s exempt income was not deductible, 
considering specific statutory language denying deduction for expenses 
allocable to nontaxable portion of business lease income and legislative 
history of secs. 512, 513, and 514. Florida Farm Bureau Federation__ 
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EXPENSES—EMPLOYMENT 


Moving Expenses—Allocable to Tax-Exempt Income From 
Puerto Da, oa wens acre sustained Commissioner’s disallow- 
ance of petitioners’ claimed deduction for moving expenses incurred in job 
relocation from New York to Puerto Rico in 1971, since, even though 
expenses complied with requirements of sec. 217, absent any evidence 
that petitioners earned income subject to Federal income tax after 
moving to Puerto Rico, expenses were properly allocable to or chargeable 
against tax-exempt income derived from sources within Puerto Rico 
under principles in William Hughes which were extended to apply to sec. 
O33: Alberto ogue 228 ee Sea ee are 


Moving Expenses—Portion Allocable to Tax-Exempt Income 
Outside U.S.—Disallowed.—Where petitioner who was transferred to 
— in 1971 was reimbursed by employer for expenses incurred in move, 

ourt determined that, considering legislative history and case law, sec. 
911(a) precluded petitioner from deducting portion of moving expenses 
allocable to tax-exempt income earned after move and rejected 
petitioner’s contentions (1) that expenses which concededly otherwise 
satisfied sec. 217 requirements were deductible in full, (2) that 
reimbursement did not constitute earned income under sec. 911(b), (3) 
that portion of reimbursement did not represent foreign-source income 
applying source rules of sec. 861 and 862, and (4) that allocation must be 
under such sections and specifically reg. 1.861-8 instead of rules in reg. 
1.911-2(d)(6), which Court determined should be applied. Jon F. Hartung 
and Richard L. Markus, not followed. William Hughes ___-___----~- 


EXPENSES—NONBUSINESS 


Residence Depreciation and Maintenance—Abandoned Before 
Sale—Not Held for Production of Income.—Petitioner was not 
entitled to deduct depreciation and maintenance expense in 1968 and 
1969 for house, which was purchased by petitioner and W in 1950 ai cost 
of $51,065, valued at $50,000 in 1967 for purpose of property division 
pursuant to divorce, and sold in 1969 for $65,000 after petitioner 
abandoned it as residence in 1967, since house was not converted from 
personal use to property held for production of income, considering inter 
alia house was never offered for rent, $50,000 value assigned pursuant to 
divorce was not persuasive evidence of true value in 1967, and difference 
between basis and selling price represented appreciation in value over 
period that house was petitioner’s residence and not postconversion 
appreciation. Edward C. Quinn _._._....._.-._-_-.___-____- 

Residence Depreciation and Maintenance—21-Year Listing for 
Rent or Sale—Not Held for Production of Income.—Petitioner was 
not entitled to deduct depreciation and maintenance expenses on resort 
property abandoned as secondary residence and listed for sale or rent for 
21 years without receiving rental income, since she failed to meet burden 
of proving property was held for production of income within meaning of 
secs. 167 and 212 in taxable years 1969-71, on evidence showing (1) spas- 
modic and half-hearted efforts to rent property, which precluded reason- 
able expectation of realizing rental income, and (2) continuing attempt to 
dispose of property, which precluded finding that property was held for 
postconversion appreciation in value. Ida Meredith_______------~- 


EXPENSES—TRADE OR BUSINESS 
See also other titles. 


Alaskan Arctic Trip—President of Corporation—Burden of 
Proof.—Expenditures incurred in connection with hunting expedition to 
Alaska by president of petitioner corporation, which was engaged in 
development, manufacture, and sale of various products for outdoorsmen, 
and his son were not deductible under either sec. 162 or sec. 274, since 
petitioner failed to carry its burden of proof that active conduct of trade 
or business was principal character of trip notwithstanding that few years 
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EXPENSES—TRADE OR BUSINESS —continued 


after hunt petitioner began to market cold weather clothing. Buddy 
BCROBIBODE PrOGUOtG, INO. a = on me ere a a ae 


Education—Advanced Degree in Social Work—Minimum 
Requirement for Full-Time Faculty Position.—Where petitioner 
held various positions in social work, including casework, teaching, and 
research before enrolling as full-time Ph.D. student in program which was 
primarily designed for teaching and research in social work, and, after 
obtaining degree, she acquired full-time faculty position at school which 
ordinarily required members of faculty to have Ph.D., Court denied 
deduction for petitioner’s educational expenses thereof under reg. 
1.162-5(b)(2), since expenses were not of type described therein, degree 
was minimum amount of education required for employment acquired, 
and under facts, educational expenditures, which qualified petitioner for 
new “trade or business,’ were not ordinary and necessary business 
expenses under sec. 162. Kenneth C. Davis ___________--------- 


Entertainment, Travel, Etc.—Lost Records—Relief From Sub- 
stantiation.—Petitioner, who maintained adequate records of various 
business entertainment, travel, and gift expenditures under sec. 274(d), 
which were inadvertently thrown out after he moved from his home 
because of marital difficulties, was denied claimed deduction for expenses, 
since marital difficulties and their consequences, even though inde- 
—— of petitioner’s will, do not sufficiently resemble fire or floods to 

deemed casualty within meaning of reg. so as to relieve him of 
substantiation requirements, and even if loss were viewed as casualty, 
—— failed to “reasonably reconstruct” records as required. Joe F. 
Ee. get tek 28 ping bt Ve hn aah i pat es le 


Expenses of First Loan—Repayment and Second Loan in Same 
Taxable Year—Deductibility of Unamortized Expenses.— 
Petitioner corporation engaged in development, manufacture, and sale of 
various products for cubleasaunn, which incurred $5,168 expenses in 
obtaining $900,000 loan from insurance company and later in same year 
entered into second loan agreement with insurance company whereby 
first loan would be paid out of proceeds of second loan, was entitled to 
deduct costs icteudnek i connection with first loan in taxable year and was 
not required to amortize expenses over 15-year period of first loan, since 
in light of case law loan transactions were sufficiently distinct, as 
evidenced by change in petitioner’s business circumstances and new 
interest rate and maturity date, to consider cancellation of first note as 
repayment. Buddy Schoellkopf Products, Inc_______~------~~-- 

Hunting and Fishing Club Dues—Entertainment and Recrea- 
tional Facility—Business Purpose and Primary Use 
Requirement.—Petitioner corporation engaged in development, 
manufacture, and sale of various products for outdoorsmen, which 
expended $420 and $540 in fiscal 1968 and 1969, respectively, for dues to 
maintain individual membership of its president in hunting and fishing 
facility, was not entitled to deduct such amounts as ordinary and neces- 
sary business expenses, since (1) club was entertainment facility under 
sec, 274, even though club rules precluded entertainment of guests, and on 
facts constituted entertainment to petitioner’s president, and (2) 
petitioner failed to show that facility was used primarily in furtherance of 
petitioner’s trade or business or that expense was related to active conduct 
of such trade or business. Buddy Schoellkopf Products, Inc____-~-~~ 

Legal Fees—Defense of Actions for Breach of Fiduciary Duty 
and Cross-Claim for Collection of Loan—Deductibility.—Legal 
fees, paid by petitioner in defense of actions brought against him by his 
church for breach of ficuciary duty and for cross-claim in one of suits for 
collection of principal and interest on loans to church, represented nonde- 
ductible personal expenditures under sec. 262 and could not be deducted 
(1) under sec. 162 as trade or business expense, since voluntary per- 
formance of services for church precluded genuine profit motive and legal 
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EXPENSES—TRADE OR BUSINESS —continued 


fees originated from church association and not from business as investor 
and real estate developer, or as unreimbursed employee expense, since he 
was not employed by church, (2) under sec. 212 as expenses for production 
or collection of income, since no income could have Seen or was expected 
to be realized from such expenditures, or for the management of property 
held for production of income, since origin of claim was personal, or (3) 
under sec. 170, since petitioner’s own benefit from his defense precluded 
charitable deduction; but portion of legal fees attributable to cross- 
complaint for collection of interest on loan to church, which Court deter- 
mined to be $250 under Cohan rule, was deductible under sec. 212(1). 
COMM TAUPRIIOD RI) rg I JOM ee see, Stik Le 


Prepaid Estimated Packing Costs—Fruit Farmers—Advance, 
Loan, or Expense.—Where petitioners, cash basis fruit farmers and 
members of farmers’ marketing cooperative X, which packed and 
marketed fruit at cost, elected to pay estimated cost for services when 
they delivered fruit to X, received discount for early payment, and 
deducted payments as “packing’’ expenses, contrary to Commissioner’s 
contentions that payments were advances or loans not incurred in trade or 
business, Court determined that payments to X were deductible in year 
paid as ordinary and necessary expenses of trade or business, since (1) 
scan 5 expenses were directly related to fruit farming trade, (2) 

ommissioner did not contend that practice of prepayment failed to 
reflect income, and existence of privilege to choose early payment was not 
reason to deny deduction, (3) fact that X gave petitioners final distribu- 
tion of amount equal to prepayment was not reimbursement, but merely 
credit, as X deducted most of cost from periodic payments made to 
petitioner, and (4) discount muooneraat early payment but did not 
transform transaction into loan. Willis H. Miller ____-_____------ 

Rent—Conveyance to and Leaseback From Family Trust— 
Business Purpose.—Physician, who leased back his medical office 
—a after transferring it to bank, trustee for minor children for 11 
years after which trust was to terminate and property pass to wife, was 
denied deduction claimed under sec. 162(a)(3) for rent paid to trust, since 
under case law Court viewed conveyance and leaseback as single trans- 
action, and found no business purpose for intrafamily transaction on facts 
showing that trustee held bare legal title and served merely as conduit to 
pass income to children and that petitioner leased entire building which 
remained entirely available to him and subject to his control. Frank L. 
UO oo co ke ee UN eT Re Fas es 

Travel Expenses—President of Corporation—Substantiation.— 
Petitioner corporation engaged in development, manufacture, and sale of 
various products for outdoorsmen was not entitled to deduct under sec. 
162 $4,000 paid to its president and charged on its records as travel 
expenses, since it could not produce adequate records required by sec. 274 
to substantiate expenditures nor establish each element of expenditure b 
sufficient evidence corroborating statement of its president, even thoug 
allowable travel expenses were substantiated for periods both before and 
after time in question. Buddy Schoellkopf Products, MMO Ld AG 


FIDUCIARIES 
See EXPENSES—TRADE OR BUSINESS. 


GAIN OR LOSS 
See also INCOME. 


Condemnation Award—Computation—Insurance Claim for 
Precondemnation Casualty.—Petitioners, in calculating gain or loss 
for partial condemnation award received in 1969, realized gain instead of 
loss, since under case law, adjusted basis of apartment, which was 
destroyed by fire before condemnation and for which insurance recovery 
was not made until 1971, was not includable in basis of condemned 
property; apartment building, which had separate depreciation basis, and 
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GAIN OR LOSS—continued 
remainder of property were to be treated as separate units; gain or loss 
from casualty and condemnation were to be separately computed; and 
casualty loss could not be recognized in 1969 when it could not be “ascer- 
tained with reasonable certainty” what insurance would be received, 
absent settlement, adjudication, or abandonment of claim to render loss 
“sustained” within meaning of sec. 165. Frank Hudock___________~ 
Exchange of Option Property or Sale of Option—Funds 
Advanced by Party to Exchange—"“Boot” or Loan.—Where under 
agreement petitioner corporation X exercised its option to purchase real 
wars with funds advanced by Y and thereafter exchanged properties 
wit , Court, considering transactions under agreement in their 
entirety, determined on evidence that (1) agreement between parties con- 
templated valid exchange of properties within intent of sec. 1031, con- 
trary to Commissioner’s contention that X intended to sell its option to 
Y, (2) $425,000 advanced by Y to X was not “boot” as Commissioner 
contended but was valid loan, since X assumed both “burdens and bene- 
fits” of ownership before exchange, X was actual owner of option property 
under State law, and source of funds advanced to acquire noty was 
immaterial, and (3) $45,000 received by X upon exchange which X con- 
ceded was gain, was as Commissioner contended, taxable as short-term 
capital gain, since X’s holding period was less than 6 months. 124 Front 
Daee be et ott norte 2 cat ye ee 
Involuntary Conversion—Replacement—Other Similar Prop- 
erty.—Where petitioner, who sustained sec. 127 (1939 Code) war loss 
when sole proprietorship in China, engaged in general import, export, and 
contracting for manufacture of piece goods, was confiscated in December 
1941 by Japanese, in 1966 realized sec. 1333(3) gain on recovery for con- 
fiscated inventory and with Commissioner’s consent established replace- 
ment fund, Court determined that manufacturing business dealing with 
“piece goods” which petitioner established in Hong Kong in 1969 as 
replacement property was not similar or related in service or use to sole 
proprietorship within intendment of sec. 1033(a)(2), since over half of 
investment in manufacturing business consisted of fixed assets whereas 
over 99% of investment in proprietorship consisted of inventory and 
accounts receivable, so that only that a of gain reinvested in 
inventory was entitled to nonrecognition. Fred Maloof _________~_- 
Revocation of Nonrecognition of Gain Election—After Replace- 
ment—Timeliness.—Where petitioners elected under sec. 1033(a)(3) 
not to recognize gain from condemnation proceeds received in 1967, built 
Soe hotel on leased land within prescribed period, and in 1970 
sold leasehold interest in transaction which they deemed to be install- 
ment sale under sec. 453, and Commissioner disallowed portion of 1969 
and 1970 depreciation deductions attributable to unreduced basis and 
rejected claimed installment sale treatment, Court denied petitioners’ 
motion for partial summary judgment and recomputation of 1967 income 
tax, since petitioners’ attempted revocation of sec. 1033 election by mak- 
ing decision not to replace within purview of reg. 1.1033(a)-2(c)(2) was 
not timely once replacement was in fact begun, and petitioners’ failure to 
revoke prior election before expiration of replacement period foreclosed 
any relief to which they might otherwise have been entitled, even if they 
had noi replaced condemned property. John McShain ____----~-~~-~~- 
Sale of Residence—Cost of New Residence Constructed on 
Leased Land—Nonrecognition of Gain.—Where as result of transfer 
7 employer, petitioner sold Connecticut residence at adjusted sale price 
of $162,307 and purchased new residence in California costing $138,222 
constructed on land leased to him for 75 years, Court, after reviewing sec. 
1034, regs., and case law, refused to extend nonrecognition provisions of 
sec. 1034 and denied petitioner’s inclusion of discounted present value of 
future payments under lease in amount of $29,148 in cost of new 
residence, since assumption of lease was not equivalent to purchase of real 
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GAIN OR LOSS—continued 


ee within intendment of sec. 1034 and under California law lease 
or term of years is personalty and not real property, and, contrary to 
Commissioner’s contention, determined that nonrecognition treatment 
was proper even though petitioner did not purchase any supportive land, 
since essential element of new residence is dwelling house and not land 
upon which it is situated. Richard E. Boesel, Jr 


GIFT TAX 


Annual Exclusion—Gifts of Principal to Income Beneficiaries— 
Doctrine of Merger.—Contrary to Commissioner’s contention that doc- 
trine of merger was not applicable to “scheme of Federal taxation,’’ Court 
determined that petitioner’s gifts of principal interests of stock held in 
Clifford trusts to income beneficiaries were not gifts of future interests 
but were gifts of present interest eligible for $3,000 annual exclusion per 
donee, since Wisconsin’s doctrine of merger, consistent with other State 
law as applied to facts, did not frustrate settlor’s purpose or defeat his 
intent, and principal interests, in which income beneficiaries had by deed 
of gift vested right, and income interest merged completely in benefici- 
— ee of fact that title did not immediately pass. Arthur W. 

ar. 

Gift-Splitting in Prior Year—Total Amount of Gifts Included in 
H’s Estate—Restoration of W’s Specific Exemption Denied.— 
Where petitioner W reported ¥ of gifts made by H on her 1960 and 1961 
gift tax returns claiming part of her specific exemption as offset of gifts, 
and upon H’s death in 1961 entire amount of gifts was included in his 
estate as gifts in contemplation of death, Court denied petitioner’s claim 
of $30,000 specific exemption on her 1970 gift tax return, since, contrary 
to petitioner’s contention that inclusion of gifts in H’s estate rendered 
portion of specific exemption ineffectual because estate did not receive 
sec, 2012 credit for gift tax attributable to gifts considered given by her, 
petitioner was considered donor of ¥ of gifts for gift tax purposes upon 
execution of sec. 2513 consent and absence of estate tax credit was result 
of absence of gift tax liability on part of petitioner in 1960 and 1961 
which benefit flowed to petitioner from claimed exemptions. Kathrine 
Schuhmacher, distinguished. Anne E. Norair. 


GIFTS 

See also ESTATES AND TRUSTS. 

Gift-Splitting—Consent of Spouse—Failure of Proof.—Where 
W’s signature did not appear on petitioner H’s 1964 gift tax return, and 
no evidence was presented to explain omission or to indicate W consented 
to gift-splitting, other than H’s amended gift tax return with her consent 
specified filed 8 years after original return and after notice of deficiency 
was issued, H failed to prove W consented to gift-splitting provisions 
under sec. 2513, since H failed to meet first condition established by regs. 
that there was requisite consent, and contrary to Commissioner’s con- 
tention, Court never reached second condition as to whether consent was 
signified on return because it gave no weight to amended return, so that 
one-half of gifts made by H in 1964 could not be considered as made by W 
in computing H’s taxable gifts for years in issue under cumulative method 
of sec. 2502. Arthur W. Clark 

Net Gifts—Redetermination of Amount in Prior Closed Tax 
Years—Limitations and Estoppel.—Commissioner was not barred by 
statute of limitations or estoppel from redetermining amount of gifts 

titioner made in tax years before 1967 for which statute of limitations 

ad expired, in determining amount of taxable gifts for 1967 and later tax 
years, since under case law it is well settled that, in computing tax due for 
~~ made in later years, amount of gifts made in prior closed years may 
redetermined, and also Commissioner is not estopped from changing 
his determination as to legal effect of transaction. Arthur W. Clark ___ 
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INCOME 

See also other titles. 

Corporation’s Settlement of Litigation for Lost Profits— 
Cancellation of Indebtedness—Taxable to Extent of Solvency.— 
Where petitioner corporation X recovered anticipated lost profits in 1969 
settlement of suit against bank which resulted from bank’s withdrawal of 
X’s credit in 1965, Court determined (1) X was not properly entitled to 
accrue any amount for such claim in income during years 1965-68, since 
all events had not occurred prior to settlement to fix X’s right to amount 
of claim, (2) contrary to X’s alternative argument net operating losses 
resulting from withdrawal of bank’s credit were not deductible under sec. 
165 in 1969 instead of in years losses in profits occurred, (3) settlement of 
suit for lost profits against bank and simultaneous forgiveness of X’s 
indebtedness to bank upon X’s transfer of property to bank constituted 
income to extent transactions rendered corporation solvent, and (4) 
further settlement of claims against X by creditors constituted income to 
X in amount realized. Ralph E. Brutsche 


Cost of Goods Sold—Conversion of Argentine Pesos into 
Dollars—Free Rate of Exchange.—On remand for further exploration 
of law and fact relating to, and proper determination of, rate of exchange 
to convert into dollars pesos used by petitioner for expenditures for drugs 
purchased prior to his emigration from Argentina and used in U.S. to 

roduce ampules, Court detennined on facts that expenditure was 


inancial transaction, contrary to petitioner’s contention that purchase 
was commercial transaction involving importation of goods into U.S., 
since petitioner purchased drugs while resident of Argentina, from 
another Argentinian, with payment in pesos, and further, that “free rate 
of exchange” which was official rate established by Argentine Govern- 
ment for permitted financial remittances was proper rate of exchange to 
be used to convert Argentine pesos into dollars. Marko Durovic 


Discharge of Indebtedness—Income in Year of Cancellation— 
Excludability.—Where petitioner assumed payment of notes upon 
purchase of two apartment buildings destroyed in 1969 and deducted 
adjusted basis as loss on 1969 income tax return, and in 1970, year he 
recovered $32,000 from insurance company, holders of notes accepted 
$27,500 as payment in full of -$31,000 balance remaining, Court 
determined that amount by which debt was reduced was taxable income 
in 1970, having rejected petitioner’s contentions that (1) income could be 
deferred under sec. 108 by reduction of basis in. property in amount of 
cancellation, since petitioner never met statutory requirement of filing 
timely consent to elect to reduce basis, even though internal revenue 
agent on audit did not advise petitioner of requirement, and (2) petitioner 
was within scope of “reduction of purchase price’’ exception to general 
rule that debt cancellation constitutes income in year of cancellation, 
since exception is limited in scope and inapplicable on fact that petitioner 
received insurance proceeds in amount greater than obligation and had 
previously deducted entire adjusted basis as loss. John E. Montgomery — 

Exclusions—State Trooper’s Meal Allowance—Deductibility as 
Business Expense.—State trooper’s cash meal allowance was includable 
in gross income under sec. 61(a), considering case law and legislative 
history, and was not excludable under Saunders v. Commissioner, which 
was not controlling because decided before 1954 addition of sec. 119 
exclusion, or under sec. 119, since meal allowance was in cash and not in 
kind, and statutory history did not support exclusion within military per- 
sonnel exception; but 2/3 of cash meal allowance was deductible travel 
expense under sec. 162(a)(2), since on facts and under case law petitioner 
was “away from home” 2/3 of his active duty period. Robert J. 
Kowalski 


Forfeitures by Departing Members—Housing Cooperative— 
Portion of Sales Price in Excess of FHA “Transfer Value.”— 
Where petitioner, nonstock, not-for-profit, housing cooperative corpora- 
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INCOME —continued 


tion, was organized and operated for benefit of members and was subject 
to FHA regulations, Court determined amounts forfeited to petitioner by 
members as that part of selling price for their memberships which 
exceeded FHA-specified transfer values were includable in gross income 
under sec. 61(a), since sec. 1032(a) provides no relief, forfeitures designed 
to prevent windfall profits from accruing to departing members were not 
contributions to capital and could have been used for any purpose. 
(General American Investors Co.) Concord Village, Inc _ ~~~ -~-~-~-~-~.~- 


Gain From Sale of Partnership Assets—Attributable to 
Goodwill, Deferred Sales, or Machinery and Equipment—Capital 
or Income.—Where partnership was dissolved, and 2 partners, 
petitioners herein, sold their share of assets to petitioner corporation, 
which was organized by 3d partner and continued business, Court deter- 
mined that gain received on sale was attributable to depreciated value of 
machinery and equipment and was taxable as ordinary income under secs. 
735(a)(1) and 751(c), effecting recapture of accelerated depreciation 
under sec. 1245, and rejected petitioner partners’ contention that gain 
received was capital gain attributable to goodwill and corporation’s 
contention that gain was attributable to inventory on deferred sales, since 
on facts inter alia no portion of sales price was ever attributed to goodwill, 
and capitalized value of partnership business, with appraised value of 
machinery and equipment exceeding book value, approximated sales 
price; furthermore, one petitioner partner was liable for addition to tax 
under sec. 47 in excess of amount reported on return. Wilmot Fleming 
TOTO 0 iiibn de a ii we ed Uae eee 


Hurricane Loss Recovery—Amended Return in Year Loss 
laimed—Tax Benefit Rule.—Where petitioner’s apartment buildings 
were destroyed by hurricane in 1969, insurance carriers denied liability 
and rejected all claims filed by petitioner during 1969, and petitioner 
deducted one-half of total loss on 1969 income tax return and, after 
recovery from insurance carrier in 1970, filed amended return for 1969, 
decreasing previously reported casualty loss by amount of recovery, Court 
applied tax benefit rule consistent with case law and regs. and determined 
that insurance recovery constituted income in 1970 to extent petitioner 
benefited from 1969 deduction, since, contrary to petitioner’s contentions 

‘that tax benefit rule was limited to application where recovery occurred 
after prior tax year was closed by statute of limitations and that recovery 
in later year proved existence of reasonable prospect of recovery in 1969, 
reasonable prospect of recovery was not synonymous with recovery in fact 
but was dependent on facts and circumstances existing on last day of tax 
year in which casualty occurred. John E. Montgomery _____~----~-- 


In Respect of Decedent—Estate Tax Deduction—Items To Be 
Offset.—Amounts received by decedent’s estate upon liquidation of his 
wholly-owned corporation having herein been determined to constitute 
income in respect of decedent under sec. 691, Court further determined, 
upon examination of legislative history of sec. 691 and case law, that 
estate tax deduction provided in sec. 691(c) was not limited to offsetting 
sec. 691(a) income items but could be used first to offset ordinary income 
and then against long-term capital gain income in respect of decedent. 
Estate of Raney MS PORCIOS s . 2 Sela Me ate 

Negotiable Promissory Note—Partial Payment in Year of 
Receipt—Amount Taxable.—Negotiable promissory note in principal 
amount of $10,000 which petitioner received in 1966 for partial payment 
under settlement agreement was includable in petitioner’s income in 
1966, even though only $7,000 was paid on note in 1966 and balance of 
$3,000 was paid in 1967, since under case law petitioner must include fair 
market value of negotiable promissory note of responsible and solvent 
maker in income in year of receipt, and evidence did not contradict 
Commissioner’s determination that fair market value of note was equal to 
its face amount; furthermore, Commissioner’s determination that 
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INCOME—continued 
petitioner realized commission income in 1966, which petitioner did not 


Reserve Accumulations—Housing Cooperative—Capital or 
Income.—Petitioner, nonstock, not-for-profit, housing cooperative 
corporation, which was subject to FHA regulations and which funded its 
reserves from monthly carrying charges, no part of which were distri- 
buted to members, was required to include in gross income all funds 
accumulated (1) in painting reserve, which was recommended but not 
required by FHA, following Park Place, Inc., and (2) in general operating 
reserve, Park Place, Inc., followed as to amounts accumulated even 
minimum FHA requirements but distinguished as to amounts 
accumulated to satisfy FHA requirements, which were nevertheless inclu- 
dable, since petitioner’s control over use of funds was not subject to 
restrictions of custodians or trustees, and such funds in both reserves were 
not contributions to capital; however, all amounts accumulated in 
replacement reserve were contributions to capital excludable from gross 
income under sec. 118, since purpose of fund was to replace capital equip- 
ment. Concord Village, Inc __~ gee é pot 2 


Sale of Nonstatutory Stock Option—Received for Compensa- 
tory Restricted Stock Option and Salary Reduction—Capital or 
Income.—Court determined, upon evidence of stock option agreement 
between cash basis petitioner and corporation and extrinsic evidence, 
admissible to explain ambiguities in agreement concerning nature of stock 
option ic by corporation, that petitioner’s nonstatutory stock option 
granted by corporation was in exchange for compensatory restricted stock 
option and salary reduction and represented compensation to petitioner, 
receipt of which was nontaxable event, since fair market value of stock 
option was not ascertainable at that time, and, on petitioner’s subsequent 
sale of option, proceeds from each installment were taxable under regs. 
and case law as ordinary income to petitioner, cash receipts and disburse- 
ments taxpayer, as received. Raymond B. Mitchell___________-~--~- 

Sale of Realty and Condemnation Award—Coowners as 
Business Partners—Income or Capital or Nonrecognition of 
Gain.—Where petitioners acquired, improved, and subdivided tract of 
land and subsequently sold parcels thereof, several of which were attri- 
butable to condemnation activity, Court determined that (1) on record 
taxpayers intended to carry on business as partnership and held them- 
selves out as such, and although without written partnership agreement, 
partnership existed, (2) proceeds received from sale of parcels were tax- 
able as ordinary income, since evidence that petitioners had been in 
business for many years and had made improvements which greatly 
increased land value indicated that tract was acquired with intent to sell 
in ordinary course of business, (3) contrary to petitioners’ contention, 
threat of condemnation did not alter intent to sell in ordinary course of 
business, as to sales made in anticipation of condemnation, and (4) 
individual election to defer gain realized on condemnation sale was 
ineffective, since under case law election must be made by partnership. 
PHOMAS Ti. / NOGMMGUS 2 6 28 oh hog i tet a EE 

Tie-In Payments to Finance Construction—Sewage Disposal 
Corporation—Contribution to Capital or Income.—One-time non- 
refundable initial tie-in charges to finance construction costs, collected 
from prospective customers in 1969 and 1970 by petitioner, corporation 
in business of constructing and operating sewage disposal system, were 
includable in petitioner’s gross income for those years, contrary to 
petitioner’s contention that payments constituted nonshareholder 
contributions to capital under sec. 118, since (1) exception in Rev. Rul. 
58-555, which made distinction between public utility and nonpublic 
utility cases, did not apply to petitioner since it was “not substantially 
similar to public utility,” (2) tie-in charges were directly related to 
services petitioner subsequently rendered, (3) subsequent transferees of 





1213 


Page 


1068 


142 


1099 


197 














1214  INDEX-DIGEST 
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hooked-up property did not have to pay charge again, (4) charges were 
geared to anticipated use, and (5) charges were not paid with view to 
general community benefit as only structures for which tie-in charges 
were paid could hook up to system. State Farm Road Corp ____--_--- 
Undistributed Subch. S Income and Dividends—Taxability to 
Shareholders—Community Property State.—(1) Subch. S 
corporation’s distributions of earnings to deceased shareholder H-1 were 
community property under State law, so that petitioner W-1 was taxable 
on her ¥ vested interest therein; and (2) petitioner shareholder H-2 and 
or po se W-2 and W-1, by virtue of their being shareholders under 
al community property law, must include in gross income their pre. 
tionate share of 1969 undistributed corporate income. Ra 
IPUbRCHO 2. aS Te SI a ee ee a a 


INSURANCE COMPANIES 


Commissioner’s Income Adjustment—Estimated Unpaid Loss 
Reserve—Reasonableness.—Commissioner’s method of testing 
reasonableness of petitioner fire casualty i insurance company’s unpaid loss 
reserves by.comparing petitioner’s 19 unpaid loss reserves established in 
years prior to year aie examination with losses actually paid in such 
years, and by which overstated reserves were reduced, but understated 
reserves were not correspondingly adjusted upward, resulted in unwar- 
ranted reduction in petitioner’s deductions for “losses incurred” -as 
defined in sec. 832(b)(5), since fact that voluntary loss reserves over- 
compensated for historical deficiencies is within purpose for which 
voluntary reserves were established, test of reasonableness should be 
directed toward total unpaid loss reserve which amount was “losses 
incurred” deduction, and evidence showed petitioner’s unpaid loss 
reserves were not only accurate and reasonable but were slightly under- 
stated in light of prior experience. Western Casualty & Surety Co ___ 

Commissioner’s Income Adjustment—Estimated Unpaid 
Losses and Expenses on Annual Statement—Validity of Reg.— 
Where Commissioner adjusted petitioner’s estimated “unpaid losses” and 
“expenses unpaid” under authority of “fair and reasonable estimate” test 
in reg. 1.832-4(b), and petitioner, which used its predecessor casualty 
insurance company’s ee rwriting exhibit from its annual statement to 
calculate income, contended that under sec. 832(b)(1) and case law, 
annual statement was binding and that reg. was invalid under 
Constitution and McCarran-Ferguson Act, Court denied petitioner’s 
motion for summary judgment and upheld validity of reg., since (1) cited 
cases upholding conclusiveness of annual statement did not involve 
reasonableness of estimated figures on statement, (2) reg. was longstand- 
ing and deemed to have congressional approval, (3) insurance industry 
had adapted its practices to reg., and (4) reg. was constitutional and not in 
violation of Act, and was reasonable implementation of statute and did 
not take away any intended benefit. Hanover Insurance Co ______~_~ 


Fire and Casualty Insurance Company—Unpaid Commissions 
on Deferred Premium Installments—Includability in ‘Expenses 
Incurred” Computation.—Petitioner, accrual basis stock fire and 
casualty company taxable under sec. 831, was not entitled to include 
unpaid commissions on deferred premium installments i in computation of 

‘expenses incurred” under sec. 832(b)(6), since, contrary to petitioner’s 
contention that “expenses incurred” were those shown on annual state- 
ment, Court, considering case law and statutory scheme of taxation, 
interpreted sec. 832(c)(1), which allows deduction for “all ordinary and 
necessary expenses incurred, as provided in section 162,” to mean sec. 162 
requirements must be met, ‘and here all events necessary to establish lia- 
bility giving rise to deduction, i. e., payment of deferred premium install- 
ments by policyholders, had not occurred in taxable year in which deduc- 
tion was claimed. Western Casualty & Surety Co 
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INTEREST 

See also BASIS. 

Loan Fee and Prepaid Interest—Construction Loan— 
Deductibility.—Where partnership X and its corporate associate on Dec. 
28, 1970, obtained $900,000 construction loan, X paid requisite 
nonrefundable loan fee (points) of $36,000 which was concededly interest, 
and X’s partners voluntarily prepaid $44,000 of 1971 interest, (1) X was 
entitled to deduct in 1970 entire $36,000 as interest under sec. 163(a), 
since it was nonrefundable in any event and did not need to be amortized 
over term of loan because it did not materially distort income, and (2) X 
was entitled to deduct $44,000 prepaid interest only to extent of 
nonrefundable penalty which would have been incurred had loan 
principal been paid in full prior to 1971 and which was interest under sec. 
163(a), and contrary to Commissioner’s contention, such deduction did 
not materially distort 1970 income, since stated interest related to less 
than 1 year and loan fee might typically be paid in single year in transac- 
tion structured without regard to tax consequences, and (3) total amount 
of allowable interest was deductible by X, since burden of paying interest 
rested on its partners according to agreement. S. Rex Lewis 


JURISDICTION 
See RULES and UNITED STATES TAX COURT. 


LIMITATIONS 
See also GIFTS and RULES. 


Consent a Ee Extending Statutory Period—Validity— 
Reasonable Time.—Court determined under case law that forms 872-A 
agreements which Sees signed during Commissioner’s audit, 
purporting to extend statute of limitations with respect to petitioners’ 
timely filed individual tax returns until 90 days after either party noti- 
fied the other of wish to terminate agreement, were reasonably used 
under sec. 6501(c)(4), contrary to petitioners’ contention that statute of 
limitations could only be extended for definite period of time, absent 
notice of desire to terminate or complaint of unreasonable delay. 
Thomas K. McManus 

Deficiency Notice—Erroneous Investment Credit Carryback— 
Attributable to Net Operating Loss Carryback From Subsequent 
Year.—Where petitioner incurred net operating loss in 1969 and claimed 
carryback adjustment to 1966, tentative allowance of which released 
previously allowed investment credit which petitioner carried back to 
1963, and erroneous refund was issued for that year, Court determined 
deficiency notice mailed in 1969 to correct erroneous refund for 1963 
income taxes was within Commissioner’s discretion as procedure to 
correct refund error under application for tentative carryback adjustment 
and was timely under sec. 6501(j), since under facts investment credit 
carryback to 1963 was “attributable” to tentative allowance for adjust- 
ments resulting from net operating loss incurred in 1969, so that, under 
statute, limitations period for 1963 was coterminous with 3-year 
limitation period prescribed in sec. 6501(a) for net operating loss incurred 
in 1969. Herman Bennett Co 


Mitigation Provisions—Applicability—Overstatement of Cost 
of Goods Sold as Deduction.—Where prior determination of this 
Court allowed petitioner corporation in 1965 embezzlement loss 
deduction, portion of which had Tica included in cost of goods sold during 
1958 through 1961, Commissioner was not entitled to adjust petitioner’s 
tax liability for 1958-61 under secs. 1311-1314 and was barred from 
asserting deficiency by sec. 6501, since, considering congressional 
intendment, statutory language, and case law, mitigation provisions were 
designed to preclude possibility of double tax benefit only in specified 
circumstances, and cost of goods sold, which is offset in computation of 
gross income, is not equivalent of “deduction” in sec. 1312(2), which 
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LIMITATIONS—continued 
refers only to deductions subtracted from gross income. B. C. Cook & 


LOSSES 
See also CAPITAL GAINS AND LOSSES and GAIN OR LOSS. 


Abandonment—Escrow Position Acquired by Corporation 
from President/Director—Sham Transaction.—Petitioner corpora- 
tion’s acquisition of escrow position, which represented mere offer of pur- 
chase of parcel of real estate from its president-director A in exchange for 
$255,000 ee note which was never paid, was on facts sham trans- 
action without economic substance and was to be ignored for tax purposes, 
since (1) A, who controlled petitioner’s common stock vote and selection 
of 2 of 3 of its directors, was unable to prove that transfer was arm’s- 
length transaction, and (2) method used to arrive at purchase price for 
escrow, 4, of difference between 2 appraisal values, was without economic 
foundation and resulted in excessive escrow price, which was paid for tax- 
avoidance purpose rather than alleged business purpose; so that 
petitioner’s claimed $255,000 abandonment loss deduction upon aban- 
donment of escrow was denied because sham transaction did not create 
bona fide debt between petitioner and A, without which petitioner had no 
basis in escrow position on which to claim loss deduction. Decon Corp __ 


NET OPERATING LOSS 
See CORPORATIONS and LIMITATIONS. 


NONRESIDENT ALIENS 


Income From U.S. Sources—H’s Salary and Capital Gains as 
Community Property—Taxability to Whom.—Where petitioners H 
and W were domiciled in Mexico during each of taxable years in which H 
earned salary in excess of $3,000 from U.S. sources and carried out 
numerous stock exchange transactions in N.Y. from which substantial 
capital gains were realized, Court determined that (1) salary and capital 
Sg were community income under applicable Mexican law, rather than 

’s separate property under N.Y. law as Commissioner contended, con- 
sistent with general principle that law governing movables is law of 
domicile of property owner, so that H was taxable as nonresident alien 
under sec. 871(c) only on his vested interest in 4% community income, and 
(2) W’s community share was taxable to her under sec. 871(c), since she 
was member of community composed of H and W and H was agent of 
community, and, contrary to W’s contentions, fact that she was not 
physically present in U.S. during taxable years did not render such section 
inapplicable as to her share of capital gain, and sec. 871(a)(2)(A) was 
rendered inapplicable by community property doctrine. 


Alejandro Zaffaroni 
Edith Rosenkranz 


PARTNERSHIPS 
See also INCOME. 


Dissolution—Recognition of Withdrawing Partner’s Loss— 
Termination Requirements.—Petitioner was not entitled to deduct 
abandonment or forfeiture loss under sec. 165(a) balance of capital 
account in partnership from which he and another partner withdrew, 
taking with them clients and some office items, since subch. K was 
applicable under present circumstances, rendering application of general 
provisions of sec. 165 unavailing, partnership business dissolved but did 
not completely terminate under sec. 708(b), receipt of office items was 
not distribution in liquidation of partnership required by sec. 731(a)(2) 
for recognition of loss, and, even if partnership terminated and interest 
was deemed liquidated, loss would be precluded because office items dis- 
tributed were not money, unrealized receivables, or inventory as required 
by sec. 731(a)(2); moreover, petitioners were liable for late filing penalty 
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under sec. 6651(a), since they failed to carry burden of proof. Edward F. 
RN 5c pi Slane cite casi A een lasareh iat pcan a rs 

Payments to Withdrawing Partners—Liquidation or Sale— 
Deductibility of Payments.—Withdrawal from nine-member law part- 
nership in 1966 by three partners who received promissory notes and 
were relieved of proportionate shares of indebtedness, notes being paid 
and indebtedness being discharged during 1967 by continuing partner- 
ship, constituted liquidation of withdrawing partners’ interests in 
partnership under sec. 736 and not sale of their interests under sec. 741, 
since (1) transaction was not cast in terms of purchase and sale, and (2) 
thrust of transaction was that partnership would continue and amounts to 
which withdrawing partners were entitled would be paid by partnership 
rather than by continuing partners individually, so that payments were 
deductible in computing partnership’s taxable income for 1967. William 
J. Cooney 


PERSONAL HOLDING COMPANIES 


Interest Income From Related Corporations—Concomitant 
Obligation—Includability in Gross Income.—Where petitioner busi- 
ness trust, which derived income from rentals, borrowed funds from bank 
as sole obligor, secured notes with its real estate, applied funds toward 
benefit of ¥ and Y corporations, whose stock was owned by same family 
as petitioner’s, and received payments from X and Y equal to amount of 
payments on notes plus interest, Court determined that petitioner, con- 
trary to its contention, was not conduit for interest payments it received 
from X and Y and that such payments were includable in petitioner’s 
gross income with consequence that it qualified as personal holding 
company under sec. 542 and became subject te special tax imposed by sec. 
541 on its undistributed personal holding company income, since obliga- 
tions on notes ran to petitioner and were entirely separate from obliga- 
tions of X and Y to repay amounts petitioner advanced to them from 
borrowed funds. Bell Realty Trust 


RETURNS 

See also other titles. 

Requirements—Validity of Deficiencies and Additions to Tax— 
Constitutionality.—Where petitioner filed page 1 of Form 1040, U.S. 
Individual Income Tax Return, for 1969, 1970, and 1971, without 
completing figures as to income and deductions, and signed it after delet- 
ing words “under penalties of perjury,” (1) Court determined under case 
law that documents did not constitute Federal income tax returns, (2) 
Court sustained additions to tax under sec. 6651, absent showing of 
reasonable cause for failure to file returns, and under sec. 6653(a) on 
record showing willfulness in refusing to comply with rules and regula- 
tions in filing proper returns, and (3) on facts and under case law, Com- 
missioner’s determination of tax was reasonable and was not invalid, since 
method used violated none of petitioner’s rights under Ist, 4th, or 5th 
amendments, and constitutionality of income tax has been upheld. 
Edward A. Cupp 


RULES 

Rule 22—Petition Improperly Addressed to District Court— 
Jurisdiction.—Petition addressed and delivered to Clerk, U.S, District 
Court, Washington, D. C., before expiration of sec. 6213(a) 90-day filing 
period which was later returned to petitioner’s attorney who remailed 

tition to Tax Court after statutory period expired, did not constitute 
iling with Tax Court considering sec. 6213(a) requirement that petition 
be filed “with the Tax Court” and Rules 22 and 3(b) provisions that 
pleading must be filed with Clerk of Tax Court, except as otherwise 
directed by Court, and sec. 7502 provision, treating postmark date 
stamped on cover as filing date, was inapplicable since petition was not 
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“properly addressed,” so that Commissioner’s motion to dismiss for lack 
of jurisdiction was granted. C. Frederick Brave, Inc 

Rule 72(b)—Petitioner’s Motion to Produce Documents— 
Showing of Good Cause Not Required.—Where petitioner was 
indicted, tried, and acquitted of income tax evasion for taxable years, and 
petitioner represented that third-party statements to Commissioner’s 
agents and their memoranda of interviews, here sought, which were made 
available to defense attorneys solely during criminal trial, have 
evidentiary value of an impeaching nature, Court granted petitioners’ 
motion under Rule 72(b) to compel production of such documents, since 
(1) rule does not require prerequisite showing of good cause, which was 
eliminated by 1970 amendment of rule 34, Fed. . Civ. P., from which 
Rule 72 was derived, (2) Commissioner did not object to production on 
grounds of privilege or relevance as in P. T. & L. Construction Co. or on 
ground of immunity under work-product doctrine, and (3) production was 
not postponed seatil teint. although Court has such discretion under Rule 
103 and Andrew Piscatelli, absent showing that motion was premature. 
Vincent Morris 

Rule 90—Commissioner’s Requests for Admissions—Deemed 
Admitted If No Response.—Commissioner’s motions for Entry of 
Order that Respondent’s Request for Admissions be Deemed Admitted 
filed subsequent to his Requests for Admissions filed under Rule 90, to 
which party did not file any responses, were denied as being superfluous, 
since under Rule 90(c) and case law, if no response is made to Request for 
Admissions, statements of fact in request are deemed admitted, and Rule 
90(f) sanction for “unjustifiably” failing to admit genuiness of documents 
or truth of any matter requested applies only if party responded but 
refused to admit requested matters. Ralph Freedson 

Rule 103(a)(1), (2), and (4)—Commissioner’s Motion For 
Protective Order to Suspend Proceedings—Criminal 
Indictment.—Under particular circumstances, Court denied 
Commissioner’s motion for protective order under Rule 103(a)(1), (2), 
and (4) to suspend further proceedings pending final disposition of 
petitioner’s indictment for income tax evasion in 1 of 4 years before Court 
and final disposition of Supreme Court case concerning evidence illegally 
obtained, since Commissioner delayed request to stay proceedings for 6 
months after Supreme Court granted certiorari, during which time he 
actively pursued discovery and prepared for trial, evidence presented did 
not indicate that Supreme Court opinion would have bearing on issues 
presented in instant case, and under circumstances, including jeopardy 
assessment under which Government seized and held petitioner’s assets, 
delay was inappropriate; moreover, such holding was within Court’s 
discretion. John W. Singleton 

Rule 121—Limitations for Assertion of Deficiency—Timely 
Mailing of Petition as Timely Filing.—Where petitioner’s tax return 
had been timely mailed within provisions of sec. 7502 on July 14, 1970, 
and received by respondent on July 17, 1970, 3 year statute of limitations 
under sec. 6501 had expired at time respondent mailed notice on July 17, 
1973, since filing date is postmark date on return as provided in sec. 7502, 
considering case law, congressional intendment, and longstanding rule 
that delivery date is synonymous with filing date. Hotel Equities Corp_ 

Rules 70 and 72—Petitioner’s Motion to Compel Discovery— 
Impeachment and Governmental Privilege Exceptions.—Court 
denied Commissioner’s motion for protective order and motion to strike 
which was filed in response to petitioner’s motion filed pursuant to Rule 
72, to compel Commissioner to produce (1) copies of petitioner’s state- 
ments, (2) copies of third-party statements and business records, (3) 
special agent’s report, and (4) revenue agent’s report, and determined that 
Commissioner must produce documents except to extent Rule 70(b) 
impeachment and governmental privilege exceptions to discovery were 
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7 licable, since under facts documents were not prepared in anticipation 
of litigation, and advisory and analytical material which should be pro- 
tected from discovery was separable from other material in report. Ralph 
MR I hh eh iA NENA ASCE dy ch tb hp Dine RADI in MN NT 

Rules 70 and 72—Petitioner’s Motion to Produce Third-Party 
Statements—Impeachment Value.—Where petitioner, corporation 
engaged in repairing and installing electrical motors, moved for produc- 
tion of statements or summaries resulting from Commissioner’s inter- 
views with several of petitioner’s present and former employees, with 
alleged purchasers of scrap metal, and with other third parties, and 
Commissioner declined to produce such statements and summaries on 
grounds that they might be used for impeachment purposes, Court deter- 
mined that documents must be produced since Commissioner’s interest in 
preserving impeachment value of documents could be adequately 
protected without denying disclosure by postponing production until 
potcsrener responded to Commissioner’s request for admissions. 
ndustrial Electric Sales & Service, Inc 


SELF-EMPLOYMENT TAX 


Gambling and Racetrack Winnings—Gambling as Trade or 
Business—“Goods and Services”’ Test.—On facts and under case law, 
contrary to Commissioner’s contention, elements of continuity, regular- 
ity, and profit motive were not sufficient for petitioner’s gambling 
activities to constitute trade or business within meaning of sec. 1402 so as 
to subject income derived solely therefrom to inclusion as net earnings 
from self-employment for sec. 1401 purposes, since petitioner did not hold 
himself out as providing requisite goods or services to anyone, and use of 
his own resources to wager and his dedicated studies of activities on 
which he wagered, were more akin to management and investment of 
one’s own estate, which passive activity was not within bounds of trade or 
business, Alfred A. Gentile 


SMALL BUSINESS CORPORATIONS 
See also CREDITS AND EXEMPTIONS and INCOME. 


Credit to Shareholder Loans Payable Account as Distribution— 
Termination of Election—Shareholder’s Withdrawals as Tax- 
Free Distribution or Dividend.—Crediting 1968 undistributed taxable 
income to shareholder loans payable account on Jan. 1, 1969, by subch. S 
corporation, whose election terminated for 1969 because new shareholder 
failed to make timely consent, was not, as mandated by sec. 1375(f), “dis- 
tribution of money” to shareholders within 2% months after close of 
1968, since (1) petitioner shareholder presented no evidence of authoriza- 
tion for capitalization of portion of undistributed taxable income and 
credit of balance to loans payable account or of cash dividend, which even 
so would not qualify as such distribution, (2) setting up account did not 
result in realization of income under constructive receipt doctrine, absent 
evidence as to purpose of account or petitioner’s right to withdraw funds, 
and (3) petitioner failed to meet burden of proving that his withdrawals 
from account in 1969 and 1970 constituted repayment of loan, so that 
withdrawals after Mar. 15, 1969, were not chargeable to undistributed 
taxable income for 1968 under sec. 1375(f) but were dividends taxable 
under sec. 301(c). Shelley Stein 

Election Validity—Shareholder Advances as Loans or Second 
Class of Stock—Election Timeliness and Validity of Consent.— 
Court determined that X corporation validly elected to be taxed as 
electing small business corporation, since (1) on facts advances by 
petitioner stockholder of X, disproportionate to his interest in 
corporation, did not constitute contributions to capital and were not 
second class of stock under sec. 1371, and, even so, loans were not stock 
because shareholder acquired no additional rights from loans other than 
right to be repaid, (2) X’s election on June 26, 1961, at which time X had 


925 
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assets and shareholders, although not timely for first short taxable year 
was timely with respect to its second taxable year under sec. 1372(c)(1), 
and (3) on facts statement of consent required under sec. 1372(a) and 
regs. was presumed proper within time extension granted by Commis- 
sioner upon petitioners’ inability to sustain burden of proving that 
consent was not proper, so that increase in corporation’s undistributed 
income was taxable to petitioners. Ralph L. Brutsche 


TAXES 

Real Estate—Paid to Mortgage Company—Year Deductible.— 
Where cash basis taxpayer paid $1,250.50 in 1966 to a mortgage company 
for his 1966 real estate taxes in Illinois and Florida, but the mortgage 
company did not pay the Florida taxes until 1967, taxpayer could not 
deduct the Florida share until 1967, since key is whether payment has 
been made to the taxing authority, and under case law yorree to third 
pary does not constitute payment within intendment of sec. 164. Frank 
J. Hradesky 


TRANSFEREES 

Liability As—Transferee Agreements—Retransfer of Assets.— 
Where petitioners purchased stock of corporation X, immediately 
liquidated X and received assets with value in excess of X’s subsequently 
determined tax liability, signed transferee agreements whereby they 
agreed to pay all taxes due from X to extent of their liability at law or in 
equity as transferees under sec. 6901, and, before issuance of notice of 
transferee liability, transferred assets to Y corporation which was owned 
by original stockholders of X, Court determined that petitioners were 
liable at law and in equity for taxes due from X, since “transferee agree- 
ments,” which were supported by consideration, and stipulations 
established transferee liability at law, and, under N. J. trust fund theory, 
Commissioner met burden of proving liability in equity; moreover, 
rationale contended for by petitioners, that because they retransferred 
assets they were no longer liable as transferees, was inapplicable, since 
transfer of assets generating transferee liability did not result from 
purchase of X stock but from distribution of X’s assets upon liquidation. 
Benjamin Bellin 


UNITED STATES TAX COURT 


Commissioner’s Motion for Continuance Delaying Entry of 
Decisions—Execution of Higher Court Mandate_ Ministerial 
Duty.—Where 3d Circuit Court of Appeals reversed decision of this 
Court determining deficiencies in petitioner corporation’s income tax in 
accordance with its decision in companion case, which was also reversed, 
Commissioner’s petition for certiorari in petitioner’s case was denied, and 
he filed no petition for rehearing or for extention of time to file petition, 
Court denied Commissioner’s motion to continue its entry of decisions in 
petitioner’s case pending outcome of companion case’s not-yet-filed 
petition for rehearing in Supeease Court and granted petitioner’s motion 
for immediate entry of decisions, since entry of decisions is merely 
ministerial act and this Court has no discretion to grant continuance 
delaying entry of decisions in accordance with mandate of higher court 
which is in full force and effect and where no dispute exists between 
parties as to computations or form of decisions. Gaines v. Rugg, followed. 
Amerada Hess Corp 

Jurisdiction—Timely Filing of Petition—Omitted Postmark.— 
Where petition for redetermination of deficiency was received by Tax 
Court via mail on May 22 at 8:55 a.m., 1 day after period for filing had 
expired, and postal service inadvertently failed to postmark covering 
envelope, Court denied Commissioner’s motion to dismiss for lack of 
jurisdiction and overruled Jacob L. Rappaport, under which postmark was 
deemed essential to invocation of remedial provisions of sec. 7205, which 
provides that petition with timely postmark is timely filed; and evidence 
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as to time of mailing was relevant and therefore admissible to show that 
petition without postmark was timely filed, since it was intent of 
Congress in enacting statute to alleviate inequities resulting from varia- 
tions in postal service. Fred Sylvan 

Motion for Partial Summary Judgment—War Crimes 
Deduction from Income Tax—Standing.—Where petitioner claimed 
“war crimes deduction” on ground that payment of income taxes 
attributable thereto constituted “complicity” with U.S. Government in 
commission of alleged war crimes in violation of Nuremberg Principle 
No. 7, resulting from participation in Vietnam War, Court determined 
that (1) petitioner lacked standing to raise issues of violations of inter- 
national law allegedly committed by U.S. Government consistent with 
requirements of Filast v. Cohen, since under case law, U.S. involvement in 
Vietnam was not pursuant to exercise of general power but of specific war 
powers, and petitioner’s contention that U.S. Government exceeded its 
constitutional powers by engaging in violations of international law 
clearly was not claim that U.S. Government exceeded specific limitations 
on taxing and spending powers, and (2) petitioner neither suffered per- 
sonal injury, nor was in danger of doing so as consequence of alleged viola- 
tions, so that Commissioner’s motion for partial summary judgment was 
granted. Susan Jo Russell and John David Egnal followed. Lorna H. 
Scheide 

Motion to Dismiss and to Change Caption—Jurisdiction as to 
Deceased H—W’s Fiduciary Power Under State Law.—Where peti- 
tion in names of H and W was filed by W, who received joint notice of 
deficiency addressed to H and W after H’s death, and no executor or 
administrator had been appointed for H’s estate because H left no prop- 
erty subject to probate, Court granted Commissioner’s motion to dismiss 
for lack of jurisdiction as to deceased H and to change caption, since, 
considering Rules 60 and 23(a)(1) and case law, petitioners failed to show 
that W had requisite fiduciary authority under Nebraska law to file 
petition for decedent or his estate, and contrary to petitioners’ contention, 
dismissal of deceased H as party was not tantamount to determining that 
notice of deficiency was improperly directed to H, even though Commis- 
sioner had been notified of H’s death before mailing notice, since under 
sec. 6212(b) notice of deficiency was properly addressed to decedent. 
Edward J. Fehrs 


Motions for Judgment on Pleadings and to Dismiss—Refusal to 
Pay Tax—Alleged Complicity in War Crimes.—Where petitioners 
refused to pay income taxes on grounds that U.S. Government acted 
illegally snd ntionaliane deat by participating in Vietnam War and was 
guilty of “war crimes,” that payment of taxes would constitute complicity 
in such crimes in violation of Nuremberg Principles, and that they had 
satisfied tax obligation by equivalent payment to Philadelphia War Tax 
Resistance Alternative Fund, Court determined (1) that although peti- 
tioners had questionable “standing”’ to attack this type of governmental 
action and that legality of Vietnam War was of doubtful “justiciability,” 
under Nuremberg Principles act of paying taxes in wartime could not be 
considered complicity in criminal act performed by Government or its 
agents, and (2) none of grounds asserted by petitioners justified 
redetermination of deficiencies, so that Commissioner’s motions for 
judgment on pleadings and to dismiss for failure to state claims were 
granted. Susan Jo Russell and Abraham J. Muste, reaffirmed. John 
RAVE ROU i ish ere cae Spires dot 

Motions to Dismiss for Lack of J 
Deficiency Notices—Signed by Acting Chief, Review Staff.— 
Motions to dismiss for lack of jurisdiction on ground that deficiency 
notices were invalid because signed by acting chief of review staff in audit 
division were denied, since (1) chief of review staff, although not isolated 
from tax return examination, was not sufficiently involved in 
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examination of returns to constitute direct conduct or participation to 
contravene sec. 1224(2), Internal Revenue Manual, so that District 
Director’s delegation to him of authority to issue deficiency notices was 
proper, and (2) under circumstances, acting chief acted as chief's 
‘designate” and not “delegate” in issuing notices, so that his actions were 
proper and authorized; moreover, considering authority for proposition 
that deficiency notices need not be signed, fact that acting chief signed 
deficiency notices would not have invalidated them. Thomas J. WesseL 


Petitioner’s Motion for Jury Trial—Constitutional Rights— 
Statutory Procedure.—Court denied petitioner’s motion for jury trial, 
since, under established case law and statutory law, no constitutional 
right to jury trial in tax matters exists, and statutory procedures do not 
deprive taxpayer of any right to jury trial; statutory provisions 
concerning trials before Tax ourt were not changed when Court was 
made article I court by Tax Reform Act of 1969; statutory action in Tax 
Court for redetermination of deficiency has no counterpart in actions at 
common law, nor does it involve rights and remedies of sort traditionally 
enforced in action at law, which would require jury trial; 7th amendment 
does not control suits against Government, which cannot be sued without 
its consent, and Congress may provide the forum and procedure for such 
suits; and nothing in statutory procedure provides for Tax Court jury 
trials, and secs. 7453 and 7459 imply to contrary. Gloria Swanson _ _ ~~ 

Petitioner’s Motions to Dismiss Deficiency, Etc.—Validity of 
Deficiency—No Returns Filed.—Where petitioner concededly did not 
file returns for 1969 or 1970, Court denied petitioner’s motions to dismiss 
deficiency, etc., and determined (1) considering case law and statutory 
scheme, sec. 6020(b)(1) did not require Commissioner to file return for 

titioner before determining deficiency under sec. 6201, (2) petitioner’s 
ailure to file return did not avoid determination of deficiency under sec. 
6211(a), considering statutory language and regs., (3) sec. 6020(b)(2) 
does not require that statutory notice of deficiency be made under oath, 
(4) placing burden of proof on petitioner under Rule 142, Tax Court 
Rules of Practice and Procedure, did not violate petitioner’s 
constitutional rights, (5) Tax Court was without jurisdiction to grant 
petitioner immunity and without jurisdiction to order institution of civil 
action by Commissioner in District Court, and (6) Tax Court has power 
under sec. 7456, Rule 147, and case law to issue subpoenas. Raymond M. 
Martmntt 2 noah iceweletat st fee ts & ee re epi aE ee 

Production of IRS Letter Rulings—Enforceability of Freedom 
of Information Act by Tax Court—Petitioner’s Failure to Seek 
Discovery Under Rules.—Court rejected petitioner’s contention that 
Court should compel Commissioner to disclose under Freedom of 
Information Act letter rulings relating to other taxpayers claiming deduc- 
tion for education expenses, since FOIA expressly provides its provisions 
are to be enforced by District Courts, and it was unnecessary for Court to 
decide whether duty of consistency should be applied to Commissioner’s 
actions, considering petitioner’s failure to seek discovery under Tax Court 
Rules of Practice and Procedure or to show why he did not follow FOIA 
procedures or why such procedures were not adequate; moreover, in 
interest of orderly administration of laws, Tax Court should not under- 
take to implement provisions of FOIA. Kenneth C. Davis ______--_~ 

Right to Counsel Not Admitted to Practice, Etc.—Denial Of— 
Constitutionality.—(1) Court’s refusal to permit petitioner to be repre- 
sented before Tax Court by person of his choice not properly qualified did 
not violate 6th amendment which only applies in cial: prosecutions, 
(2) petitioner was not entitled to jury trial, since 7th amendment does not 
guarantee such right in cases concerning Federal tax liability, and (3) 

titioner’s rights were not prejudiced by trial Judge’s refusal to recuse 

erself at petitioner’s request because named by petitioner as defendant, 
along with all Tax Court Judges, in separate suit, since under circum- 
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stances, if petitioner’s position were sustained, no Judge would be qual- 
ified to hear this case and Commissioner would be prohibited under 
statute from collecting petitioner’s tax deficiency indefinitely while case 
was pending. Bdward WO 5 fa oe ee ee ee 


VALUATION 

Liquidation Assets—Fair Market Value on Distribution Date— 
Evidence.—In determining fair market value of motor freight terminal 
on date of distribution, which petitioner received upon complete 
liquidation of subsidiary, Court rejected both petitioner’s valuation of 
$150,000, which represented listed sales price of terminal, and 
Commissioner’s valuation of less than $100,000 selling price, and deter- 
mined that, although selling price is usually best evidence of fair market 
value, value of terminal on date of distribution was $125,000, which 
represented approximation of extent to which it declined in value 
between distribution and sale, since facts showed terminal suffered from 
continuous vandalism before and during months it was held by petitioner; 
Court further determined value of tires and tubes which had been 
previously expensed at cost of $53,918 to be $36,394, which was equal to 
percent of useful life remaining, and rejected petitioner’s fair market 
value of $94,940, since nothing in record indicated cost of tires and tubes 
increased significantly between purchase and date of liquidation. 
Tennessee Carolina Weduparts on ine. 2. > Se ee ee 
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